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Jn the Supreme Court of the Gnited States 


No. 
UNITED STATES OF AMERICA, PETITIONER 
v, 


DONALD J. TRUMP 


ON PETITION FOR A WRIT OF CERTIORARI 
BEFORE JUDGMENT TO THE UNITED STATES COURT 
OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 


PETITION FOR A WRIT OF CERTIORARI 
BEFORE JUDGMENT 


The Special Counsel, on behalf of the United States, 
respectfully petitions for a writ of certiorari before 
judgment to the United States Court of Appeals for the 
District of Columbia Circuit.’ 


OPINION BELOW 
The opinion and order of the district court (App., in- 


fra, 1a-59a) is not yet reported but is available at 2023 
WL 8359833. 


1 Pursuant to 28 U.S.C. 518(a), and in accordance with 28 C.F.R. 
600.4(a), 28 C.F.R. 600.7(a), and Department of Justice Order No. 
5559-2022 (Nov. 18, 2022), the Special Counsel has been authorized 
to conduct litigation before this Court on behalf of the United States 
in this matter. 


(1) 
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JURISDICTION 


The judgment of the district court was entered on 
December 1, 2023. Respondent filed a notice of appeal 
on December 7, 2023. The court of appeals’ jurisdiction 
rests on 28 U.S.C. 1291. The jurisdiction of this Court 
is invoked under 28 U.S.C. 1254(1) and 2101(e). See, 
e.g., Biden v. Nebraska, 143 S. Ct. 477 (2022) (granting 
certiorari before judgment on a petition filed by a party 
that prevailed in district court); United States v. Nixon, 
417 U.S. 927 (1974) (same). 


CONSTITUTIONAL PROVISIONS INVOLVED 
Relevant constitutional provisions are reprinted at 
App., infra, 60a. 
STATEMENT 


This case presents a fundamental question at the 
heart of our democracy: whether a former President is 
absolutely immune from federal prosecution for crimes 
committed while in office or is constitutionally pro- 
tected from federal prosecution when he has been im- 
peached but not convicted before the criminal proceed- 
ings begin. The district court rejected respondent’s 
claims, correctly recognizing that former Presidents 
are not above the law and are accountable for their vio- 
lations of federal criminal law while in office. App., 7n- 
fra, Ta-38a, 46a-53a. Respondent’s appeal of the ruling 
rejecting his immunity and related claims, however, 
suspends the trial of the charges against him, scheduled 
to begin on March 4, 2024. 

It is of imperative public importance that respond- 
ent’s claims of immunity be resolved by this Court and 
that respondent’s trial proceed as promptly as possible 
if his claim of immunity is rejected. Respondent’s 
claims are profoundly mistaken, as the district court 
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held. But only this Court can definitively resolve them. 
The Court should grant a writ of certiorari before judg- 
ment to ensure that it can provide the expeditious reso- 
lution that this case warrants, just as it did in United 
States v. Nixon, 418 U.S. 683, 686-687 (1974). 

1. Respondent served as the President of the United 
States from January 2017 until January 2021. The in- 
dictment alleges that respondent engaged in systematic 
and deliberate efforts to overturn the results of the 2020 
presidential election and prevent the lawful transfer of 
power to his successor. 

On August 1, 2023, a federal grand jury sitting in the 
District of Columbia charged respondent in a four-count 
indictment. D. Ct. Doc. 1. Count One, which charges a 
conspiracy to defraud the United States, in violation of 
18 U.S.C. 371, alleges that respondent, then a candidate 
seeking re-election to the presidency, conspired with, 
among others, several individuals outside the Executive 
Branch to “overturn the legitimate results of the 2020 
presidential election by using knowingly false claims of 
election fraud to obstruct the federal government func- 
tion by which those results are collected, counted, and 
certified.” D. Ct. Doc. 1 19 1, 7, 8. The indictment fur- 
ther alleges that respondent aimed at accomplishing the 
conspiracy’s objectives in five ways: using deceit to- 
ward state officials to subvert the legitimate election re- 
sults in those States, id. 11 13-52; using deceit to organ- 
ize fraudulent slates of electors in seven targeted States 
and cause them to send false certificates to Congress, 
id. 11 53-69; leveraging the Department of Justice to 
use deceit to have state officials replace the legitimate 
electoral slate with electors who would cast their votes 
for respondent, zd. 11 70-85; attempting to enlist the 
Vice President to fraudulently alter the election results 
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during the certification proceeding on January 6, 2021, 
and directing supporters to the Capitol to obstruct the 
proceeding, zd. 1{1 86-105; and exploiting the violence 
and chaos that transpired at the United States Capitol 
on January 6, 2021, id. 11 106-124. Counts Two and 
Three, which incorporate allegations from Count One, 
charge conspiracy and substantive violations of 18 
U.S.C. 1512(¢)(2) for corruptly obstructing the certifi- 
cation of the presidential election results on January 6, 
2021. D. Ct. Doc. 1 19 125-128. Count Four, which like- 
wise incorporates the allegations from Count One, al- 
leges that respondent conspired to violate one or more 
person’s constitutional right to vote and have one’s vote 
counted, in violation of 18 U.S.C. 241. D. Ct. Doc. 1 
11 129-130. 

The district court scheduled the trial to begin on 
March 4, 2024, D. Ct. Doc. 38, at 55 (Aug. 28, 2023), with 
prospective jurors set to complete questionnaires on 
February 9, 2024, D. Ct. Doc. 180, at 1 (Nov. 2, 2023). 
Central to its selection of a March 4 trial date was the 
district court’s recognition of the public’s “right to a 
prompt and efficient resolution of this matter.” D. Ct. 
Doc. 38, at 53. 

2. Respondent moved to dismiss the indictment on 
the grounds, inter alia, that he enjoys absolute immun- 
ity from criminal prosecution for acts taken within the 
“outer perimeter” of his official responsibilities and that 
the indictment’s allegations all fall within that scope; he 
also argued that double jeopardy principles and the Im- 
peachment Judgment Clause, U.S. Const. Art. I, § 3, Cl. 
7, barred his prosecution. See D. Ct. Doe. 74, at 8-45 
(Oct. 5, 2023) (immunity); D. Ct. Doc. 113, at 18-24 (Oct. 
23, 2023) (double jeopardy and Impeachment Judgment 
Clause). The government responded that a former 
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President has no such absolute immunity from federal 
criminal prosecution; that even if such immunity ex- 
isted, it would be narrower than the “outer perimeter” 
standard that defines a President’s immunity from civil 
liability; that even if that standard applied, the indict- 
ment should not be dismissed because it alleges conduct 
falling outside the outer perimeter of a President’s 
official responsibilities; and that respondent’s double- 
jeopardy argument lacks merit. D. Ct. Doc. No. 109, at 
3-42 (Oct. 19, 2023) (immunity); D. Ct. Doc. No. 139, at 
47-62 (Nov. 6, 2023) (double jeopardy). 

The district court denied respondent’s presidential- 
immunity claim and his related double-jeopardy claim.” 
App., infra, 7a-38a, 46a-53a. The court concluded that 
the Constitution’s text, structure, and history support 
the conclusion that respondent “may be subject to fed- 
eral investigation, indictment, prosecution, conviction, 
and punishment for any criminal acts undertaken while 
in office.” Jd. at 7a. Although the Constitution’s text 
does not address presidential immunity, the court ob- 
served, that silence did not “reflect an understanding” 
that a former President possesses immunity from fed- 
eral criminal prosecution for acts taken while in office. 
Id. at 10a. To the contrary, the court explained, the one 
constitutional provision that respondent invoked—the 
Impeachment Judgment Clause, U.S. Const. Art. I, § 3, 


2 The district court also denied respondent’s motion to dismiss 
raising several other constitutional claims. App., infra, 38a-46a, 
58a-58a. Respondent argued that the indictment should be dis- 
missed under the First Amendment, id. at 38a-46a, and the Fifth 
Amendment’s Due Process Clause, id. at 53a-58a. Those claims are 
not subject to interlocutory review. See United States v. Hsia, 176 
F.3d 517, 526 (D.C. Cir. 1999), cert. denied, 528 U.S. 1136 (2000); 
United States v. Wampler, 624 F.3d 1330, 1334 (10th Cir. 2010), cert. 
denied, 564 U.S. 1021 (2011). 
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Cl. 7—cut against his immunity argument. App., infra, 
10a-18a. 
The Impeachment Judgment Clause provides: 


Judgment in Cases of Impeachment shall not extend 
further than to removal from Office, and disqualifi- 
cation to hold and enjoy any Office of honor, Trust or 
Profit under the United States: but the Party con- 
victed shall nevertheless be liable and subject to In- 
dictment, Trial, Judgment and Punishment, accord- 
ing to Law. 


U.S. Const. Art. I, § 3, Cl. 7. The court noted that the 
Clause’s first part “limits the penalties of impeachment 
to removal and disqualification from office,” and the 
second part clarifies that “‘the Party convicted’” may 
face “later criminal prosecution” but that any “‘further 
punishment’” may not come from the legislature. App., 
infra, 11a-12a (citations omitted). 

The district court reasoned that several features of 
the Impeachment Judgment Clause “undercut” re- 
spondent’s assertion that it confers any immunity from 
criminal prosecution. App., infra, 12a. First, the term 
“Nnevertheless’” clarified that the Clause’s first part ad- 
dressing the penalties that the legislature could impose 
following impeachment “does not bear on whether the 
Party would also be subject to criminal prosecution.” 
Ibid. Second, materials written contemporaneously 
with the Constitution, such as those from Alexander 
Hamilton and James Wilson, did not reflect the view, let 
alone a “widespread consensus,” as respondent con- 
tended, that the Impeachment Judgment Clause ren- 
ders former Presidents immune unless they were im- 
peached and convicted. Jd. at 13a-14a. Third, respond- 
ent’s interpretation of the Impeachment Judgment 
Clause relied on a negative implication—that a 
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President who is not convicted in an impeachment pro- 
ceeding cannot face criminal prosecution—that re- 
flected neither logic nor common sense. /d. at 14a-15a. 
Finally, respondent’s interpretation would produce the 
untenable anomaly that a former President would be 
immune if he committed a crime that was not “Treason, 
Bribery, or other high Crimes and Misdemeanors,” U.S. 
Const. Art. II, § 4, for which impeachment is not avail- 
able, committed the crime near the end of his presi- 
dency, or covered up the crime during the time of his 
presidency. App., 7nfra, 16a. 

Turning from text to structure, the district court rea- 
soned that the public interest in a former President’s 
criminal prosecution outweighs the theoretical asserted 
burdens such a prosecution entails. App., infra, 17a- 
32a. Concerns about chilling presidential conduct were 
minimal, the court noted, because “whether to inten- 
tionally commit a federal crime” should not be among 
the “difficult decisions” a president faces. Id. at 22a. In 
addition, the court stated, the possibility of vexatious 
post-presidency litigation was “much reduced in the 
criminal context,” ibid., given “robust procedural safe- 
guards attendant to federal criminal prosecutions” that 
protect former Presidents from harassment, 7d. at 24a. 
By contrast, “the public interest in fair and accurate ju- 
dicial proceedings is at its height in the criminal set- 
ting.” Id. at 25a (citing Trump v. Vance, 1408. Ct. 2412, 
2424 (2020)). Holding a former President criminally ac- 
countable, the district court observed, is “essential to 
fulfilling our constitutional promise of equal justice un- 
der the law,” zd. at 29a, and furthers “the public interest 
in an ongoing criminal prosecution,” 7d. at 31a (quoting 
Nixon v. Fitzgerald, 457 U.S. 731, 753-754 (1982)). 
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The district court also found nothing in history to 
‘Sustifly] the absolute immunity” that respondent 
sought. App., 7nfra, 32a. The court discerned “no evi- 
dence that the Founders understood the Constitution” 
to bestow such immunity, and the Executive Branch had 
“expressly and repeatedly concluded that a former 
President” was subject to criminal prosecution. Ibid. 
President Ford’s pardon of former President Nixon 
aimed to “prevent” the latter’s “potential criminal pros- 
ecution,” demonstrating that respondent’s view of pres- 
idential immunity from criminal liability “stands at odds 
with that of his predecessors in the Oval Office.” Jd. at 
34a. 

In addition, the district court noted that Fitzgerald 
had “analogized” a former President’s immunity from 
civil liability “to the similar protections provided to 
judges and prosecutors.” App., infra, 34a. But the 
court explained that “notwithstanding their absolute 
civil immunity, prosecutors and judges are ‘subject to 
criminal prosecutions as are other citizens.’” Ibid. 
(quoting Dennis v. Sparks, 449 U.S. 24, 31 (1980)). 

In sum, the district court concluded that former 
Presidents “do not possess absolute federal criminal im- 
munity for any acts committed while in office.” App., 
infra, 37a. The court similarly rejected respondent’s 
claim that his acquittal in impeachment proceedings af- 
forded protection under double-jeopardy principles or 
the Impeachment Judgment Clause against his criminal 
prosecution after leaving office. Id. at 46a-53a. 

REASONS FOR GRANTING THE PETITION 

A cornerstone of our constitutional order is that no 
person is above the law. The force of that principle is at 
its zenith where, as here, a grand jury has accused a 
former President of committing federal crimes to 
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subvert the peaceful transfer of power to his lawfully 
elected successor. Nothing could be more vital to our 
democracy than that a President who abuses the elec- 
toral system to remain in office is held accountable for 
criminal conduct. Yet respondent has asserted that the 
Constitution accords him absolute immunity from pros- 
ecution. The Constitution’s text, structure, and history 
lend no support to that novel claim. This Court has ac- 
corded civil immunity for a President’s actions within 
the outer perimeter of his official responsibilities, see 
Nixon v. Fitzgerald, 457 U.S. 731 (1982), and the Exec- 
utive Branch has long held the view that a sitting Pres- 
ident cannot be indicted while in office. But those prin- 
ciples cannot be extended to provide the absolute shield 
from criminal liability that respondent, a former Presi- 
dent, asserts. Neither the separation of powers nor re- 
spondent’s acquittal in impeachment proceedings lifts 
him above the reach of federal criminal law. Like other 
citizens, he is accountable for criminal conduct. 

The district court presiding over this case rejected 
respondent’s constitutional arguments and has sched- 
uled trial for March 4, 2024. Respondent’s notice of ap- 
peal, however, suspends trial proceedings, see Griggs v. 
Provident Consumer Disc. Co., 459 U.S. 56, 58 (1982) 
(per curiam), and respondent has moved for a stay of all 
proceedings in the district court while his appeal is 
pending, see D. Ct. Doc. 178 (Dec. 7, 2023). It is of par- 
amount public importance that respondent’s claims of 
immunity be resolved as expeditiously as possible— 
and, if respondent is not immune, that he receive a fair 
and speedy trial on these charges. The public, respond- 
ent, and the government are entitled to nothing less. 
Yet if this case proceeds through the ordinary—and 
even a highly expedited—appellate process, it is unclear 
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whether this Court would be able to hear and resolve 
the threshold immunity issues during its current Term. 
For that reason, the government seeks a writ of certio- 
rari before judgment to afford this Court an oppor- 
tunity to grant review now and ensure that it can timely 
resolve the important immunity question presented 
here. 

The United States recognizes that this is an extraor- 
dinary request. This is an extraordinary case. The 
Court should grant certiorari and set a briefing sched- 
ule that would permit this case to be argued and re- 
solved as promptly as possible. 


A. This Case Warrants This Court’s Immediate Review 


This case satisfies the standards for certiorari before 
judgment. The Court has jurisdiction to review “[c]ases 
in the courts of appeals *** [bly writ of certiorari 
** * before or after rendition of judgment or decree.” 
28 U.S.C. 1254(1) (emphasis added). “An application 
** * for a writ of certiorari to review a case before 
judgment has been rendered in the court of appeals may 
be made at any time before judgment.” 28 U.S.C. 
2101(e). A writ of certiorari before judgment is appro- 
priate when “the case is of such imperative public im- 
portance as to justify deviation from normal appellate 
practice and to require immediate determination in this 
Court.” Sup. Ct. R. 11. 

This case involves a paradigmatic issue of imperative 
public importance: the amenability to criminal prosecu- 
tion of a former President of the United States for con- 
duct undertaken during his presidency. It requires 
no extended discussion to confirm that this case— 
involving charges that respondent sought to thwart the 
peaceful transfer of power through violations of federal 
criminal law—is at the apex of public importance. The 
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charges implicate a central tenet of our democracy. 
And the charges allege that respondent conspired to 
transgress the law in manifold ways: by intentionally 
using fraudulent means to obstruct the presidential 
electoral process; by obstructing constitutionally pre- 
scribed processes in Congress for counting electoral 
votes; and by seeking to deprive millions of voters of 
their electoral choice for President. 

The district court set this case for trial on March 4, 
2024, to “ensure [fulfillment of] the public’s interest in 
seeing this case resolved in a timely manner.” D. Ct. 
Doc. 38, at 55. “The public interest in a broad sense, as 
well as the constitutional guarantee [of a speedy trial], 
commands prompt disposition of criminal charges.” 
Strunk v. United States, 412 U.S. 434, 439 n.2 (1978). 
Vindicating that public interest in this case requires im- 
mediate resolution of the immunity question to permit 
the trial to occur on an appropriate timetable. If appel- 
late review of the decision below were to proceed 
through the ordinary process in the court of appeals, the 
pace of review may not result in a final decision for 
many months; even if the decision arrives sooner, the 
timing of such a decision might prevent this Court from 
hearing and deciding the case this Term. 

Precedent supports expeditious action. When the 
government sought certiorari before judgment in 
United States v. Nixon, 418 U.S. 683 (1974), a case pre- 
senting similarly consequential issues of presidential 
privilege, the Court granted the petition and resolved 
the constitutional question expeditiously so that trial 
could begin as scheduled. There, the district court over- 
seeing one of the Watergate cases had scheduled trial 
to begin on September 9, 1974. On May 24, 1974, the 
Special Prosecutor sought certiorari before judgment 
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following the district court’s denial of former President 
Nixon’s motion to quash a subpoena seeking Oval Office 
recordings. Id. at 687-688, 690. The Court granted cer- 
tiorari a week later and set the case for argument on 
July 8, 1974. Id. at 690. The decision issued 16 days 
later, and trial began in the fall of 1974. 

This case warrants similar action. As in N2xon, “the 
public importance of the issues presented and the need 
for their prompt resolution” merit this Court’s interven- 
tion now, without awaiting the completion of appellate 
proceedings. 418 U.S. at 687. And as in Nixon, that is 
true even though the district court correctly denied re- 
spondent’s presidential-immunity and related double- 
jeopardy claims. While no precedent supports respond- 
ent’s claim as a former President to criminal immunity, 
the government acknowledges that this Court has not 
addressed a comparable claim. And this is a quintes- 
sential example of “an important question of federal law 
that has not been, but should be, settled by this Court.” 
Sup. Ct. R. 10(¢). 

In recent years, this Court has often granted certio- 
rari before judgment in cases of imperative public im- 
portance that warranted an immediate determination 
by this Court. See, e.g., Department of Educ. v. Brown, 
600 U.S. 551, 556 (2023); Biden v. Nebraska, 600 U.S. 
A477, 489 (2023); United States v. Texas, 599 U.S. 670, 
675 (2023); Whole Woman’s Health v. Jackson, 595 U.S. 
30, 35 (2021); Department of Commerce v. New York, 
139 S. Ct. 2551, 2665 (2019). It should follow the same 
course here. 


B. The Court Should Order Expedited Briefing So That It 
Can Consider And Decide This Case Promptly 

The government is filing this petition for a writ of 

certiorari before judgment not only because of the 
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public significance of the issues, but to ensure that the 
case may be briefed, argued, and decided during the or- 
dinary decisional time for cases argued this Term. As 
noted above, the district court has scheduled trial to 
begin on March 4, 2024, and respondent has appealed. 
Given the uncertain timing of appellate proceedings in 
the ordinary course, including potential requests for re- 
hearing en bane, certiorari before judgment is appro- 
priate now to allow the Court to provide the prompt and 
definitive resolution that the issues presented here re- 
quire. 

Because of the discretionary nature of this Court’s 
consideration of this petition, and to avoid any potential 
delays, the government is concurrently filing a motion 
to expedite proceedings in the D.C. Circuit, which cur- 
rently has jurisdiction over the appeal. As that motion 
explains, the government is seeking prompt resolution 
of the appeal in time to allow this Court to hear and de- 
cide the case this Term in the event the Court opts not 
to grant the petition for a writ of certiorari before judg- 
ment. 

If the Court grants review, the government respect- 
fully requests that it establish a schedule for briefing 
and argument that would allow the case to be resolved 
as promptly as possible. Alternatively, if the Court opts 
not to grant review immediately, the government re- 
spectfully suggests that it consider postponing action on 
the petition pending further proceedings in the court of 
appeals, so the Court could grant certiorari immedi- 
ately upon the issuance of a decision by that court. Cf. 
DHS v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 
1905 (2020). And if the Court elects not to review this 
case at this time, it may wish to note that the court of 
appeals should proceed with sufficient dispatch to 
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permit the Court to hear this case promptly during its 
currently scheduled argument sessions for this Term. 
See, e.g., Trump v. Hawaii, 583 U.S. 1009 (2017) (Mem.). 


CONCLUSION 


The petition for a writ of certiorari before judgment 
should be granted. 


Respectfully submitted. 


JACK L. SMITH 
Special Counsel 
J. P. COONEY 
Deputy Special Counsel 
MICHAEL R. DREEBEN 
Counselor to the Special 
Counsel 
JAMES I. PEARCE 
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APPENDIX A 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal Action No. 23-257 (TSC) 
UNITED STATES OF AMERICA 
Vv. 
DONALD J. TRUMP, DEFENDANT 


Filed: Dec. 1, 2023 
MEMORANDUM OPINION 


The United States has charged former President 
Donald J. Trump with four counts of criminal conduct 
that he allegedly committed during the waning days of 
his Presidency. See Indictment, ECF No.1. He has 
moved to dismiss the charges against him based on 
Presidential immunity, ECF No. 74 (“Immunity Mo- 
tion”), and on constitutional grounds, ECF No. 113 
(“Constitutional Motion”). For the reasons set forth 
below, the court will DENY both motions. 


' Defendant has also moved to dismiss based on statutory 
grounds, ECF No. 114, and for selective and vindictive prosecution, 
ECF No. 116. The court will address those motions separately. 
The Supreme Court has “repeatedly ... stressed the im- 
portance of resolving immunity questions at the earliest possible 
stage in litigation.” Hunter v. Bryant, 502 U.S. 224, 227 (1991) 
(citations omitted). The court therefore rules first on the Immun- 
ity Motion and the Constitutional Motion—in which Defendant as- 


(la) 
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I. BACKGROUND 


At the motion to dismiss stage, the court assumes the 
truth of the Indictment’s allegations. See, e.g., United 
States v. Weeks, 636 F. Supp. 3d 117, 120 (D.D.C. 2022). 
Defendant contends that the charges in the Indictment 
are based on his “public statements and tweets about 
the federal election and certification,” “communications 
with the U.S. Department of Justice about investigating 
elections crimes and possibly appointing a new Acting 
Attorney General,” “communications with state officials 
about the federal election and the exercise of their offi- 
cial duties with respect to the election,” “communica- 
tions with the Vice President and Members of Congress 
about the exercise of their official duties in the election- 
certification proceedings,” and “organizing slates of 
electors as part of the attempt to convince legislators 
not to certify the election against defendant.” Immun- 
ity Motion at 3-8 (formatting modified). Those gener- 
alized descriptions fail to properly portray the conduct 
with which he has been charged. Accordingly, the 
court will briefly review the central allegations as set 
forth in the Indictment. 


Defendant “was the forty-fifth President of the United 
States and a candidate for re-election in 2020.” Indict- 
ment {1. “Despite having lost” that election, he “was 
determined to remain in power,” so “for more than two 
months following election day on November 38, 2020, the 
Defendant spread lies that there had been outcome-de- 
terminative fraud in the election and that he had actu- 
ally won.” Jd.§2. He “knew that [those claims] were 
false,” but “repeatedly and widely disseminated them 


serts “constitutional immunity from double jeopardy,” United 
States v. Scott, 464 F.2d 832, 833 (D.C. Cir. 1972). 
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anyway—to make his knowingly false claims appear le- 
gitimate, create an intense national atmosphere of mis- 
trust and anger, and erode public faith in the admin- 
istration of the election.” Jd.; see id. {1 12 (listing six 
such claims). “In fact, the Defendant was notified re- 
peatedly that his claims were untrue—often by the peo- 
ple on whom he relied for candid advice on important 
matters, and who were best positioned to know the facts 
and he deliberately disregarded the truth.” Jd. 9 11. 
Those people included the Vice President, “senior lead- 
ers of the Justice Department,” the Director of National 
Intelligence, the Department of Homeland Security’s 
Cybersecurity and Infrastructure Security Agency, 
“Senior White House attorneys,” “Senior staffers on the 
Defendant’s 2020 re-election campaign,” state legisla- 
tors and officials, and state and federal judges. Jd. 


“Defendant also pursued unlawful means of discount- 
ing legitimate votes and subverting the election results.” 
Id.14. Specifically, he “targeted a bedrock function of 
the United States federal government: the nation’s 
process of collecting, counting, and certifying the results 
of the presidential election.” Jd. The Indictment de- 
scribes that process: 


The Constitution provided that individuals called elec- 
tors select the president, and that each state determine 
for itself how to appoint the electors apportioned to 
it. Through state laws, each of the fifty states and 
the District of Columbia chose to select their electors 
based on the popular vote in the state. After elec- 
tion day, the [Electoral Count Act (“ECA”)] required 
each state to formally determine—or ‘ascertain’—the 
electors who would represent the state’s voters by 
casting electoral votes on behalf of the candidate who 
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had won the popular vote, and required the executive 
of each state to certify to the federal government the 
identities of those electors. Then, on a date set by 
the ECA, each state’s ascertained electors were re- 
quired to meet and collect the results of the presiden- 
tial election—that is, to cast electoral votes based on 
their state’s popular vote, and to send their electoral 
votes, along with the state executive’s certification 
that they were the state’s legitimate electors, to the 
United States Congress to be counted and certified 
in an official proceeding. Finally, the Constitution 
and ECA required that on the sixth of January fol- 
lowing election day, the Congress meet in a Joint Ses- 
sion for a certification proceeding, presided over by 
the Vice President as President of the Senate, to 
count the electoral votes, resolve any objections, and 
announce the result—thus certifying the winner of 
the presidential election as president-elect. 


Id. 19. 


Defendant, along with at least six co-conspirators, 7d. 
1 8, undertook efforts “to impair, obstruct, and defeat 
[that process] through dishonesty, fraud, and deceit,” 
id.110. Those efforts took five alleged forms: 


First, they “used knowingly false claims of election 
fraud to get state legislators and election officials to sub- 
vert the legitimate election results and change electoral 
votes for the Defendant’s opponent, Joseph R. Biden, 
Jr., to electoral votes for the Defendant.” Jd. 1 10(a). 
“That is, on the pretext of baseless fraud claims, the De- 
fendant pushed officials in certain states to ignore the 
popular vote; disenfranchise millions of voters; dismiss 
legitimate electors; and ultimately, cause the ascertain- 
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ment of and voting by illegitimate electors in favor of the 
Defendant.” Id.; see id. 111 13-52. 


Second, they “organized fraudulent slates of electors 
in seven targeted states (Arizona, Georgia, Michigan, 
Nevada, New Mexico, Pennsylvania, and Wisconsin), at- 
tempting to mimic the procedures that the legitimate 
electors were supposed to follow under the Constitution 
and other federal and state laws.” Jd. {10(b). “This 
included causing the fraudulent electors to meet on the 
day appointed by federal law on which legitimate elec- 
tors were to gather and cast their votes; cast fraudulent 
votes for the Defendant; and sign certificates falsely 
representing that they were legitimate electors.” Jd.; 
see id. 11 53-69. They “then caused these fraudulent 
electors to transmit their false certificates to the Vice 
President and other government officials to be counted 
at the certification proceeding on January 6,” 2021. Jd. 
1 10(b); see id. 111 53-69. 


Third, they “attempted to use the power and author- 
ity of the Justice Department to conduct sham election 
crime investigations and to send a letter to the targeted 
states that falsely claimed that the Justice Department 
had identified significant concerns that may have im- 
pacted the election outcome; that sought to advance the 
Defendant’s fraudulent elector plan by using the Justice 
Department’s authority to falsely present the fraudu- 
lent electors as a valid alternative to the legitimate elec- 
tors; and that urged, on behalf of the Justice Depart- 
ment, the targeted states’ legislatures to convene to cre- 
ate the opportunity to choose the fraudulent electors 
over the legitimate electors.” Jd. [1 10(c); see id. 11 70- 
85. 
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Fourth, “using knowingly false claims of election 
fraud,” they “attempted to convince the Vice President 
to use the Defendant’s fraudulent electors, reject legiti- 
mate electoral votes, or send legitimate electoral votes 
to state legislatures for review rather than counting 
them.” Jd.910(d). “When that failed, on the morning 
of January 6,” they “repeated knowingly false claims of 
election fraud to gathered supporters, falsely told them 
that the Vice President had the authority to and might 
alter the election results, and directed them to the Cap- 
itol to obstruct the certification proceeding and exert 
pressure on the Vice President to take the fraudulent 
actions he had previously refused.” Id.; see id. 11 86- 
105. 


Fifth, “on the afternoon of January 6,” once “a large 
and angry crowd—including many individuals whom the 
Defendant had deceived into believing the Vice Presi- 
dent could and might change the election results— 
violently attacked the Capitol and halted the proceed- 
ing,” they “exploited the disruption by redoubling ef- 
forts to levy false claims of election fraud and convince 
members of Congress to further delay the certification 
based on those claims.” Id. {1 10(e); see id. 1§1 106-124. 


Based on this conduct, the Indictment charges De- 
fendant with four counts: Conspiracy to Defraud the 
United States, in violation of 18 U.S.C. § 371, id. 1 6; 
Conspiracy to Obstruct an Official Proceeding, in viola- 
tion of 18 U.S.C. § 1512(k), zd. 1126; Obstruction of, and 
Attempt to Obstruct, an Official Proceeding, in violation 
of 18 U.S.C. §§ 1512(c)(2), 2, zd. 1 128; and Conspiracy 
Against Rights, in violation of 18 U.S.C. § 241, id. 1130. 


Ta 
II. LEGAL STANDARD 


A criminal defendant may move to dismiss based on 
a “defect in the indictment,” such as a “failure to state 
an offense.” Fed. R. Crim. P. 12(b)(8)(B)(v). That 
motion may be based—as it is here—on constitutional 
challenges to the prosecution, including the assertion of 
immunity. See, e.g., United States v. Stone, 394 F. Supp. 
3d 1, 8 (D.D.C. 2019). “Because a court’s use of its su- 
pervisory power to dismiss an indictment directly en- 
croaches upon the fundamental role of the grand jury, 
dismissal is granted only in unusual circumstances.” 
United States v. Fischer, 64 F.4th 329, 334-35 (D.C. Cir. 
2023) (formatting modified). 


HI. EXECUTIVE IMMUNITY 


Defendant contends that the Constitution grants him 
“absolute immunity from criminal prosecution for ac- 
tions performed within the ‘outer perimeter’ of his offi- 
cial responsibility” while he served as President of the 
United States, so long as he was not both impeached and 
convicted for those actions. Immunity Motion at 8, 11- 
13 (formatting modified). The Constitution’s text, 
structure, and history do not support that contention. 
No court—or any other branch of government—has 
ever accepted it. And this court will not so hold. What- 
ever immunities a sitting President may enjoy, the United 
States has only one Chief Executive at a time, and that 
position does not confer a lifelong “get-out-of-jail-free” 
pass. Former Presidents enjoy no special conditions 
on their federal criminal liability. Defendant may be 
subject to federal investigation, indictment, prosecu- 
tion, conviction, and punishment for any criminal acts 
undertaken while in office. 


8a 
A. Text 


In interpreting the Constitution, courts ordinarily 
“begin with its text,” City of Boerne v. Flores, 521 U.S. 
507, 519 (1997), but there is no provision in the Consti- 
tution conferring the immunity that Defendant claims. 
The Supreme Court has already noted “the absence of 
explicit constitutional ... guidance” on whether a 
President possesses any immunity. Nixon v. Fitzger- 
ald, 457 U.S. 781, 747 (1982) (“Fitzgerald”); see also 
United States v. Nixon, 418 U.S. 688, 705-06 n.16 (1974) 
(“Nixon”) (observing “the silence of the Constitution” 
regarding a President’s immunity from criminal subpoe- 
nas). The Executive Branch has likewise recognized 
that “the Constitution provides no explicit immunity 
from criminal sanctions for any civil officer,” including 
the current President. A Sitting President’s Amena- 
bility to Indictment and Criminal Prosecution, 24 U.S. 
Op. Off. Legal Counsel 222, 2000 WL 33711291, at *9 
(2000) ““OLC Immunity Memo”) (quoting Memorandum 
for the United States Concerning the Vice President’s 
Claim of Constitutional Immunity at 4 (filed Oct. 5, 
1973), In re Proceedings of the Grand Jury Impaneled 
December 5, 1972: Application of Spiro T. Agnew, Vice 
President of the United States (D. Md. 1973) (No. 73- 
965) (“1973 SG Memo”), available at 27 Hofstra L. Rev. 
677, 775-97 (Appendix)) (alterations adopted). There is 
no “Presidential Immunity” Clause. 


The lack of constitutional text is no accident; the 
Framers explicitly created immunity for other officials. 
The Constitution’s Speech and Debate Clause provides 
that “Senators and Representatives ... shall in all 
Cases, except Treason, Felony and Breach of the Peace, 
be privileged from Arrest during their Attendance at 
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the Session of their respective Houses, and in going to 
and returning from the same; and for any Speech or De- 
bate in either House, they shall not be questioned in any 
other Place.” U.S. Const. art. I, § 6, cl. 1. And some 
Founding-Era state constitutions, like those of Virginia 
and Delaware, unequivocally protected their Governor 
from certain penal sanctions, at least until “he [was] out 
of office.” Saikrishna Bangalore Prakash, Prosecuting 
and Punishing Our Presidents, 100 Tex. L. Rev. 55, 69 
(2021) (quoting Va. Const. of 1776, art. XVI); accord id. 
at 69-70 (quoting Del. Const. of 1776, art. XXIII). The 
U.S. Constitution contains no equivalent protections for 
the President. 


Nor is the Constitution silent on the question because 
its drafters and ratifiers assumed the President would 
enjoy the immunity Defendant claims. To the contrary, 
America’s founding generation envisioned a Chief Exec- 
utive wholly different from the unaccountable, almost 
omnipotent rulers of other nations at that time. In 
Federalist No. 69—titled “The Real Character of the 
Executive”—Alexander Hamilton emphasized the “total 
dissimilitude between [the President] and the king of 
Great Britain,” the latter being “sacred and inviolable” 
in that “there is no constitutional tribunal to which he is 
amenable; no punishment to which he can be subjected.” 
The Federalist Papers by Alexander Hamilton, James 
Madison and John Jay 348-49 (Garry Hamilton’s con- 
temporary commentators universally affirmed the cru- 
cial distinction that the President would at some point 
be subject to criminal process. See Prakash, 100 Tex. 
L. Rev. at 71-75 (collecting commentary); Response, 
Brian C. Kalt, Criminal Immunity and Schrédinger’s 
President: A Response to Prosecuting and Punishing 
Our Presidents, 100 Tex. L. Rev. Online 79, 83-85 (2021) 
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(acknowledging Founding-Era consensus that Presi- 
dents would lack absolute criminal immunity, but noting 
that most commentary was ambiguous about whether 
prosecution could occur during Presidency, or only af- 
ter). That widely acknowledged contrast between the 
President and a king is even more compelling for a for- 
mer President. The Constitution’s silence on former 
Presidents’ criminal immunity thus does not reflect an 
understanding that such immunity existed. Wills ed. 
1982).” Hamilton’s contemporary commentators uni- 
versally affirmed the crucial distinction that the Presi- 
dent would at some point be subject to criminal process. 
See Prakash, 100 Tex. L. Rev. at 71-75 (collecting com- 
mentary); Response, Brian C. Kalt, Criminal Immun- 
ity and Schrédinger’s President: A Response to Pros- 
ecuting and Punishing Our Presidents, 100 Tex. L. Rev. 
Online 79, 83-85 (2021) (acknowledging Founding-Era 
consensus that Presidents would lack absolute criminal 
immunity, but noting that most commentary was ambig- 
uous about whether prosecution could occur during 
Presidency, or only after). That widely acknowledged 
contrast between the President and a king is even more 
compelling for a former President. The Constitution’s 
silence on former Presidents’ criminal immunity thus 
does not reflect an understanding that such immunity 
existed. 


Lacking an express constitutional provision, Defend- 
ant hangs his textual argument for immunity on the Im- 
peachment Judgment Clause, but it cannot bear the 
weight he places on it. The Clause provides: 


2 All subsequent citations to the Federalist Papers refer to this 
edition, and the Papers are also available online at https://avalon. 
law.yale.edu/subject_menus/fed.asp. 
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Judgment in Cases of Impeachment shall not extend 
further than to removal from Office, and disqualifica- 
tion to hold and enjoy any Office of honor, Trust or 
Profit under the United States: but the Party con- 
victed shall nevertheless be liable and subject to In- 
dictment, Trial, Judgment and Punishment, accord- 
ing to Law. 


U.S. Const. art. I, $3, cl.7. From this language, De- 
fendant concludes “that the President may be charged 
by indictment only in cases where the President has 
been impeached and convicted by trial in the Senate.” 
Immunity Motion at 11. But Defendant is not Presi- 
dent, and reading the Clause to grant absolute criminal 
immunity to former Presidents would contravene its 
plain meaning, original understanding, and common 
sense. 


The Clause has two parts. The first limits the pen- 
alties of impeachment to removal and disqualification 
from office. That limit marked a deliberate departure 
from the prevailing British tradition, in which an im- 
peachment conviction “might result in a wide array of 
criminal penalties, including fines, imprisonment, and 
even execution.” Whether A Former President May 
Be Indicted and Tried for the Same Offenses for Which 
He Was Impeached by the House and Acquitted by the 
Senate, 24 U.S. Op. Off. Legal Counsel 110, 2000 WL 
33711290, at *7 (2000) (““OLC Double Jeopardy Memo”) 
(citing 2 Joseph Story, Commentaries on the Constitu- 
tion of the United States 251-2 (1833; reprint 1994) 
(“Story’s Commentaries”); 2 Richard Wooddeson, A 
Systematical View of the Laws of England 611-14 
(1792); Raoul Berger, Impeachment: The Constitu- 
tional Problems 67 (1974)). The second part of the 
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Clause provides, however, that impeachment’s limits do 
not preclude “the Party convicted” from later criminal 
prosecution in the courts—7.e., that “further punish- 
ment[] ... would still be available but simply not to 
the legislature.” Jd. at *10. 


Both parts of the Clause undercut Defendant’s inter- 
pretation of it. The first begins by defining the 
Clause’s scope: “Judgment in Cases of Impeachment,” 
indicating that the Clause is aimed primarily at identi- 
fying the permissible penalties associated with impeach- 
ment itself. The Clause’s second part confirms that 
purview. Rather than stating that “the Party con- 
victed shall only then be liable” to criminal prosecution, 
the Clause states that “the Party convicted shall never- 
theless be liable.” U.S. Const. art. I, § 3, cl. 7 (emphasis 
added). At the Founding, as now, “nevertheless” 
meant “notwithstanding that,” and “notwithstanding 
that” meant “[wl]ithout hindrance or obstruction from.” 
Neverthele’ss, Samuel Johnson, A Dictionary Of The 
English Language (1978) (4th ed. 1773), available at 
https://perma.cc/ST8E-RCMB; id., Notwithsta’nding, 
available at https://perma.cc/A9ML-QK4Y. Inthe Im- 
peachment Judgment Clause, the word “nevertheless” 
in the second part thus signifies that the first part—con- 
straining impeachment’s penalties—does not bear on 
whether the Party would also be subject to criminal 
prosecution. See OLC Immunity Memo at *2 (citing 
Amenability of the President, Vice President and other 
Civil Officers to Federal Criminal Prosecution while in 
Office (1973) (“19738 OLC Memo”), available at https:// 
perma.cc/DM28-LHT9). As discussed at greater 
length below, the Clause’s manifest purpose—and orig- 
inally understood effect—was therefore “to permit 
criminal prosecution in spite of the prior adjudication by 
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the Senate, 7.e., to forestall a double jeopardy argu- 
ment.” Jd. (citation omitted); see infra Section V.B. 
That is quite different from establishing impeachment 
and conviction as a prerequisite to a former President’s 
criminal prosecution. 


The historical sources that Defendant cites do not 
move the needle. First, he quotes Alexander Hamilton’s 
twin statements in The Federalist that the “President of 
the United States would be liable to be impeached, tried, 
and, upon conviction of treason, bribery, or other high 
crimes or misdemeanors, removed from office; and 
would afterwards be liable to prosecution and punish- 
ment in the ordinary course of law,” Federalist No. 69 
at 348, and that the President would be “at all times lia- 
ble to impeachment, trial, dismission from office, inca- 
pacity to serve in any other, and to forfeiture of life and 
estate by subsequent prosecution in the common course 
of law,” Federalist No. 77 at 392. Immunity Motion at 
12. But those statements merely echo the Clause’s 
clarification that prosecution may follow impeachment; 
they do not say that those events must happen in that 
order. Second, Defendant cites Founding Father 
James Wilson’s remark during the ratification debates 
that the President “is amenable to [the laws] in his pri- 
vate character as a citizen, and in his public character 
by impeachment.” J. Elliot, Debates on The Federal 
Constitution 480 (2d ed. 1863). But Wilson was de- 
scribing a President in office, see zd., and that descrip- 
tion is entirely consistent with a former President—hav- 
ing returned to life “as a citizen” —being subject to crim- 
inal prosecution. There is no evidence that any of the 
Constitution’s drafters or ratifiers intended or under- 
stood former Presidents to be criminally immune unless 
they had been impeached and convicted, much less a 
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widespread consensus that the Impeachment Judgment 
Clause would have that effect. 


In addition to lacking textual or historical support, 
Defendant’s interpretation of the Clause collapses un- 
der the application of common sense. For one, his rea- 
soning is based on the logical fallacy of “denying the an- 
tecedent.” See, e.g., New LifeCare Hosps. of N.C. LLC 
v. Azar, 466 F. Supp. 3d 124, 1386 n.7 (D.D.C. 2020). 
From the statement “if the animal is a cat, it can be a 
pet,” it does not follow that “if the animal is not a cat, it 
cannot bea pet.” Yet Defendant argues that because a 
President who is impeached and convicted may be sub- 
ject to criminal prosecution, “a President who is not con- 
victed may not be subject to criminal prosecution.” 
Immunity Motion at 11. Even assuming that negative 
implication finds some traction when applied to sitting 
Presidents, see, e.g., Trump v. Vance, 140 S. Ct. 2412, 
2444-45 (2020) (Alito, J., dissenting) (discussing that im- 
plication); but see OLC Immunity Memo at *2-3 (restat- 
ing the 1973 OLC Memo’s rejection of the implication); 
see also infra Section V.B (discussing the implication for 
double jeopardy purposes), the logic certainly does not 
hold for former Presidents. That is because there is 
another way, besides impeachment and conviction, for a 
President to be removed from office and thus subjected 
to “the ordinary course of law,” Federalist No. 69 at 348: 
As in Defendant’s case, he may be voted out. The Pres- 
ident “shall hold his Office during the Term of four 
Years.” U.S. Const. art. II, $1, cl.1. Without reelec- 
tion, the expiration of that term ends a Presidency as 
surely as impeachment and conviction. See United 
States v. Burr, 25 F. Cas. 30, 34 (C.C.D. Va. 1807) (Mar- 
shall, Circuit Justice) (“[T]he president is elected from 
the mass of the people, and, on the expiration of the time 
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for which he is elected, returns to the mass of the people 
again.”). Nothing in the Impeachment Judgment 
Clause prevents criminal prosecution thereafter. 


Defendant’s reading of the Impeachment Judgment 
Clause also proves too much. If the Clause required 
impeachment and conviction to precede criminal prose- 
cution, then that requirement would apply not only to 
the President, but also to the “Vice President and all 
civil Officers of the United States”—who may likewise 
beimpeached. U.S. Const. art. 1I,§4. “The constitu- 
tional practice since the Founding, however, has been to 
prosecute and even imprison civil officers other than the 
President ... prior to their impeachment.” OLC 
Immunity Memo at *2 (citing 1973 OLC Memo at 4-7 
(collecting sources)). For instance, then-Vice Presi- 
dent Aaron Burr was indicted without being impeached, 
see 1973 SG Memo at 12, and the same fate might have 
befallen Vice President Spiro Agnew had he not re- 
signed and entered a nolo contendere plea, see United 
States v. Agnew, 428 F. Supp. 1293, 1293 (D. Md. 1977). 
Not only would Defendant’s interpretation contradict 
that long-settled practice, it would also introduce signif- 
icant “complications into criminal proceedings” for all 
current and former federal officials, including “thresh- 
old constitutional questions” of “whether the suspect is 
or was an officer of the United States,” and “whether the 
offense is one for which he could be impeached.” OLC 
Immunity Memo at *3 (citing 1973 OLC Memo at 7). 
The clash with historical practice and difficulties in ap- 
plication that would flow from Defendant’s interpreta- 
tion further confirm that it cannot be the correct reading 
of the Clause. 
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Finally, Defendant’s interpretation of the Impeach- 
ment Judgment Clause would produce implausibly per- 
verse results. The Constitution permits impeachment 
and conviction for a limited category of offenses: “Trea- 
son, Bribery, or other high Crimes and Misdemeanors.” 
U.S. Const. art. II, $4. Under Defendant’s reading, if 
a President commits a crime that does not fall within 
that limited category, and so could not be impeached and 
convicted, the President could never be prosecuted for 
that crime. Alternatively, if Congress does not have 
the opportunity to impeach or convict a sitting President 
—perhaps because the crime occurred near the end of 
their term, or is covered up until after the President has 
left office—the former President similarly could not be 
prosecuted. Defendant seems to suggest that this sce- 
nario, in which the former President would be utterly 
unaccountable for their crimes, is simply the price we 
pay for the separation of powers. See Reply in Support 
of Immunity Motion, ECF No. 122, at 6 (quoting Morri- 
son v. Olson, 487 U.S. 654, 710 (1988) (Scalia, J., dissent- 
ing) (“While the separation of powers may prevent us 
from righting every wrong, it does so in order to ensure 
that we do not lose liberty.”)).2 That cannot be the 
Clause’s meaning. The constitutional limits on im- 
peachment’s penalties do not license a President’s crim- 
inal impunity. 


3 Even assuming that former as well as sitting Presidents may be 
impeached, this hypothetical would still produce problematic results. 
Congress could enable a former President’s criminal prosecution by 
impeaching them after they have left office. But it would raise se- 
rious separation of powers concerns to restrain the core executive 
act of prosecuting a private citizen—as a former President would 
then be—until Congress chose to do so. See infra Section ITI. B.2. 
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In sum, nothing in the Constitution’s text supplies 
the immunity that Defendant claims. To be sure, “a 
specific textual basis has not been considered a prereq- 
uisite to the recognition of immunity,” and so the inquiry 
is not confined to the express terms of our founding char- 
ter. Fitzgerald, 457 U.S. at 750 n.31. But the lack of 
supporting constitutional text does mean that a former 
President’s federal criminal immunity, if it exists, must 
arise entirely from “concerns of public policy, especially 
as illuminated by our history and the structure of our 
government.” Jd.at 747-48. Defendant’s resort to 
those principles fares no better. 


B. Structure 


The Supreme Court has cautioned against forms of 
Presidential liability that “rise to the level of constitu- 
tionally forbidden impairment of the Executive’s ability 
to perform its constitutionally mandated functions.” 
Clinton v. Jones, 520 U.S. 681, 702 (1997). But the pro- 
spect of federal criminal liability for a former President 
does not violate that structural principle, either by im- 
posing unacceptable risks of vexatious litigation or by 
otherwise chilling the Executive’s decision-making pro- 
cess. Indeed, it is likely that a President who knows 
that their actions may one day be held to criminal ac- 
count will be motivated to take greater care that the 
laws are faithfully executed. More fundamentally, fed- 
eral criminal liability is essential to the public’s interest 
in our “historic commitment to the rule of law 
nowhere more profoundly manifest than in our view that 
‘the twofold aim of criminal justice is that guilt shall not 
escape or innocence suffer.’” Nixon, 418 U.S. at 708- 
09 (quoting Berger v. United States, 295 U.S. 78, 88 
(1935)) (formatting modified). The Presidency’s unique 
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responsibilities do not exempt its former occupants from 
that commitment. 


In Fitzgerald, the Supreme Court explained the 
structural analysis for Presidential immunity. In that 
case, civil plaintiff A. Ernest Fitzgerald claimed that 
President Richard Nixon had been involved in unlaw- 
fully firing him from his government job and sought 
money damages against the former President. 457 
U.S. at 733-41. The five-Justice majority noted it was 
“settled law that the separation-of-powers doctrine does 
not bar every exercise of jurisdiction over the President 
of the United States.” Jd. at 753-54 (citations omitted). 
But it instructed that “a court, before exercising juris- 
diction, must balance the constitutional weight of the in- 
terest to be served against the dangers of intrusion on 
the authority and functions of the Executive Branch.” 
Id. at 754 (citations omitted). “When judicial action is 
needed to serve broad public interests—as when the 
Court acts, not in derogation of the separation of pow- 
ers, but to maintain their proper balance, or to vindicate 
the public interest in an ongoing criminal prosecution— 
the exercise of jurisdiction has been held warranted.” 
Id. (first citing Youngstown Sheet & Tube Co. v. Sawyer, 
343 U.S. 579 (1952), then citing Niwon, 418 U.S. 731). 
Ultimately, the Court found that a “merely private suit 
for damages based on a President’s official acts” did not 
serve those interests, and held that a former President 
could remain immune from such suits. Jd. For a fed- 
eral criminal prosecution, however, the analysis comes 
out the other way. 


1. Burdens on the Presidency 


At the outset, it bears noting that it is far less intru- 
sive on the functions of the Executive Branch to prose- 
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cute a former President than a sitting one. The Su- 
preme Court has accepted at least “the initial premise” 
that the President “occupies a unique office with powers 
and responsibilities so vast and important that the pub- 
lic interest demands that he devote his undivided time 
and attention to his public duties.” Clinton, 520 U.S. 
at 697-98. And the Office of Legal Counsel has identi- 
fied three burdens of criminal prosecution that could im- 
pede the performance of that constitutional role: 


(a) the actual imposition of a criminal sentence of in- 
earceration, which would make it physically impossi- 
ble for the President to carry out his duties; (b) the 
public stigma and opprobrium occasioned by the ini- 
tiation of criminal proceedings, which could compro- 
mise the President’s ability to fulfill his constitution- 
ally contemplated leadership role with respect to for- 
eign and domestic affairs; and (c) the mental and 
physical burdens of assisting in the preparation of a 
defense for the various stages of the criminal pro- 
ceedings, which might severely hamper the Presi- 
dent’s performance of his official duties. 


OLC Immunity Memo at *19. But none of those bur- 
dens would result from the criminal prosecution of a for- 
mer President, who is no longer performing official du- 
ties. Accordingly, the separation-of-powers concerns 
are significantly diminished in this context. 


Fitzgerald nonetheless suggested that the prospect 
of post-Presidency civil liability might “distract a Presi- 
dent from his public duties, to the detriment of not only 
the President and his office but also the Nation that the 
Presidency was designed to serve.” 457 U.S. at 753. 
The Supreme Court highlighted two concerns: (1) the 
public interest in providing the President “the maximum 
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ability to deal fearlessly and impartially with the duties 
of his office,” and (2) the fact that given the “visibility of 
his office and the effect of his actions on countless peo- 
ple, the President would be an easily identifiable target 
for suits for civil damages.” Jd. at 752-53 (quotation 
omitted). Defendant correspondingly focuses his ar- 
guments for immunity on (1) “the chilling effect per- 
sonal liability would have on the President’s decision- 
making,” and (2) the “potential criminal prosecutions” 
former Presidents could face from “local, state, or sub- 
sequent federal officials.” Immunity Motion at 9-10. 
He contends that “[clognizance of this personal vulner- 
ability frequently could distract a President from his 
public duties, to the detriment of not only the President 
and his office but also the Nation that the Presidency 
was designed to serve.” Jd. at 10 (quoting Fitzgerald, 
457 U.S. at 753). 


Those concerns do not carry the same weight in the 
context of a former President’s federal criminal prose- 
cution. First, the Supreme Court has largely rejected 
similar claims of a “chilling effect” from the possibility 
of future criminal proceedings. During the Watergate 
prosecution, President Nixon argued that if recordings 
of his conversations were subject to criminal subpoena, 
the Presidential decision-making process would be com- 
promised because his staff would be less candid. 
Nixon, 418 U.S. at 705-06. The Court disagreed, stat- 
ing that it “cannot conclude that advisers will be moved 
to temper the candor of their remarks by the infrequent 
occasions of disclosure because of the possibility that 
such conversations will be called for in the context of a 
criminal prosecution.” Jd. at 712. The Court quoted 
Justice Cardozo’s unanimous opinion finding that a 
jury’s decision-making process would not be meaning- 
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fully chilled if jurors’ conduct were later subject to crim- 
inal prosecution: 


A juror of integrity and reasonable firmness will not 
fear to speak his mind if the confidences of debate are 
barred to the ears of mere impertinence of malice. 
He will not expect to be shielded against the disclo- 
sure of his conduct in the event that there is evidence 
reflecting upon his honor. The chance that now and 
then there may be found some timid soul who will 
take counsel of his fears and give way to their repres- 
sive power is too remote and shadowy to shape the 
course of justice. 


Id. n.20 (quoting Clark v. United States, 289 U.S. 1, 16 
(1933)). 


The same reasoning applies here. There is no doubt 
that “a President must concern himself with matters 
likely to arouse the most intense feelings.” Fitzgerald, 
457 U.S. at 752 (internal quotation marks omitted). 
But “[c]riminal conduct is not part of the necessary func- 
tions performed by public officials.” United States v. 
Isaacs, 493 F.2d 1124, 1144 (7th Cir. 1974). By defini- 
tion, the President’s duty to “take Care that the Laws 
be faithfully executed” does not grant special latitude to 
violate them. U.S. Const., art. II, § 3. That is espe- 
cially true when the violations require criminal intent, 
as is the case here, see Opp’n to Immunity Motion, ECF 
No. 109, at 31-32 (reviewing mens rea requirements for 
the Indictment’s four counts); cf Imbler v. Pachtman, 
424 U.S. 409, 429 (1976) (noting that even public officials 
“cloaked with absolute civil immunity ... could be 
punished criminally” for their “willful acts”). Like his 
fellow citizens serving on juries, then, a President “of 
integrity and reasonable firmness” will not fear to carry 
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out his lawful decision-making duties—even on hot-but- 
ton political issues—and “will not expect to be shielded 
against the disclosure of his conduct in the event that 
there is evidence reflecting upon his honor.” Clark, 
289 U.S. at 16. The rationale for immunizing a Presi- 
dent’s controversial decisions from civil liability does 
not extend to sheltering his criminality. 


Indeed, the possibility of future criminal liability 
might encourage the kind of sober reflection that would 
reinforce rather than defeat important constitutional 
values. If the specter of subsequent prosecution en- 
courages a sitting President to reconsider before decid- 
ing to act with criminal intent, that is a benefit, not a 
defect. “Where an official could be expected to know 
that certain conduct would violate statutory or constitu- 
tional rights, he should be made to hesitate.” Harlow 
v. Fitzgerald, 457 U.S. 800, 819 (1982). Consequently, 
to the extent that there are any cognizable “chilling ef- 
fects” on Presidential decision-making from the pro- 
spect of criminal liability, they raise far lesser concerns 
than those discussed in the civil context of Fitzgerald. 
Every President will face difficult decisions; whether to 
intentionally commit a federal crime should not be one 
of them. 


Second, the possibility of vexatious post-Presidency 
litigation is much reduced in the criminal context. De- 
fendant protests that denying him immunity would sub- 
ject future Presidents to “prosecution in countless fed- 
eral, state, and local jurisdictions across the country,” 
Immunity Motion at 10, but that isincorrect. To begin, 
Defendant is only charged with federal crimes in this 
case, so any ruling here will be limited to that context 
and would not extend to state or local prosecutions— 
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which in any event might run afoul of the Supremacy 
Clause, see Vance, 140 S. Ct. at 2428 (“The Supremacy 
Clause prohibits state judges and prosecutors from in- 
terfering with a President’s official duties. ... Any 
effort to manipulate a President's policy decisions or to 
‘retaliat[e]’ against a President for official acts 
would thus be an unconstitutional attempt to ‘influence’ 
a superior sovereign ‘exempt’ from such obstacles.” 
(citations omitted)). And as Defendant well knows, see 
infra Section V.A, a person cannot “be subject for the 
same offence to be twice put in jeopardy of life or limb,” 
U.S. Const., amend. V. Consequently, denying De- 
fendant immunity here means only that a former Presi- 
dent may face one federal prosecution, in one jurisdic- 
tion, for each criminal offense allegedly committed while 
in office. That consequence stands in contrast to the 
civil context, where “the effect of [the President’s] ac- 
tions on countless people” could result in untold num- 
bers of private plaintiffs suing for damages based on any 
number of Presidential acts. Fitzgerald, 457 U.S. at 
753. 


Defendant also warns that if he is not given immunity 
here, criminal prosecutions will “bedevil[] every future 
Presidential administration and usher|] in a new era of 
political recrimination and division.” Immunity Mo- 
tion at 11. But, as the Supreme Court noted when 
faced with a similar argument in Clinton, that “predic- 
tive judgment finds little support in either history or the 
relatively narrow compass of the issues raised in this 
particular case.” 520 U.S. at 702. As Defendant 
acknowledges, he is the only former President in United 
States history to face criminal charges for acts commit- 
ted while in office. See Immunity Motion at 15. “If 
the past is any indicator, it seems unlikely that a deluge 
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of such litigation will ever engulf the Presidency.” 
Clinton, 520 U.S. at 702. Despite Defendant’s doom- 
saying, he points to no evidence that his criminal liability 
in this case will open the gates to a waiting flood of fu- 
ture federal prosecutions. 


The robust procedural safeguards attendant to fed- 
eral criminal prosecutions further reduce the likelihood 
that former Presidents will be unjustly harassed. Prose- 
cutors themselves are constitutionally bound to not 
abuse their office, which is why “courts presume that 
they have properly discharged their official duties.” 
United States v. Armstrong, 517 U.S. 456, 464 (1996) 
(quoting United States v. Chem. Found., Inc., 272 U.S. 
1, 14-15 (1926)). And a federal indictment is issued by 
a grand jury, which is similarly “prohibited from engag- 
ing in ‘arbitrary fishing expeditions’ and initiating inves- 
tigations ‘out of malice or an intent to harass.’” Vance, 
140 S. Ct. at 2428 (quoting United States v. R. Enters., 
Inc., 498 U.S. 292, 299 (1991)). Even after indictment, 
“in the event of such harassment, a [former] President 
would be entitled to the protection of federal courts,” 
which “have the tools to deter and, where necessary, dis- 
miss” vexatious prosecutions. Jd. For instance, if a 
prosecution is politically motivated, as Defendant has 
argued in this case, that alone may warrant dismissal. 
See Motion to Dismiss Case for Selective and Vindictive 
Prosecution, ECF No. 116. And ifa meritless prosecu- 
tion somehow reached trial, a former President would 
still have the opportunity to put the government’s proof 
to the test. See U.S. Const., art. III, $ 2, el. 3. 


In short, the concerns discussed in the civil context 
of Fitzgerald find no meaningful purchase here. A for- 
mer President accused of committing a crime while in 
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office will be subject to only one federal prosecution for 
that offense, which in turn will only result in conviction 
if the grand jury finds probable cause and the prosecu- 
tor, judge, and all twelve petit jurors agree that the 
charges are legitimate and have been proven beyond a 
reasonable doubt. Throughout that process, a former 
President “may avail himself of the same protections 
available to every other citizen.” Vance, 140 S. Ct. at 
2430. In the rare case when a former President must 
do so, the Constitution does not proffer the sledgeham- 
mer of absolute immunity where the scalpel of proce- 
dural protections will suffice. See Burr, 25 F. Cas. at 
34 (“The guard, furnished to this high officer [the Pres- 
ident], to protect him from being harassed by vexatious 
and unnecessary subpoenas, is to be looked for in the 
conduct of a court after those subpoenas have issued; 
not in any circumstance which is to [] precede their be- 
ing issued.”). The possibility of future harassing fed- 
eral criminal prosecution will not cast so “serious” a 
shadow on the Presidency that its current occupant can- 
not fulfill its duties. Clinton, 520 U.S. at 708. 


2. Public interest 


On the other of side of the scale, the public interest 
in the prosecution of this case carries grave weight. 
The Supreme Court has repeatedly underscored its 
judgment that “the public interest in fair and accurate 
judicial proceedings is at its height in the criminal set- 
ting.” Vance, 140 8S. Ct. at 2424. It has correspond- 
ingly refused to permit other concerns, including those 
asserted by Presidents, to “prevail over the fundamen- 
tal demands of due process of law in the fair administra- 
tion of criminal justice.” Nixon, 418 U.S. at 713; see 
United States v. Gillock, 445 U.S. 360, 373 (1980) (con- 
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cluding that “principles of comity” must yield “where 
important federal interests are at stake, as in the en- 
forcement of federal criminal statutes”). Despite their 
other vehement disagreements in Fitzgerald, all nine 
Justices unanimously endorsed that judgment with re- 
spect to former Presidents. Justice Powell’s majority 
opinion specifically contrasted the “lesser public inter- 
est in actions for civil damages than ... in criminal 
prosecutions.” 457 at 754 n.37. Chief Justice Bur- 
ger’s concurrence made the same distinction. Jd. at 
759-60 (distinguishing immunity “limited to civil dam- 
ages claims” from “a criminal prosecution,” as in Burr 
or Nixon (emphasis in original)). And Justice White’s 
four-member dissent stressed that no party had argued 
“that the President is immune from criminal prosecution 
in the courts[,] ... [nlor would such a claim be cred- 
ible.” Jd. at 780. Fitzgerald was thus undivided in 
contemplating that the public interest could require a 
former President’s criminal liability. 


Defendant resists that consensus in Fitzgerald by 
pointing to a single passage in the majority opinion 
where, in listing the “formal and informal checks” that 
could replace civil liability as a deterrent for Presiden- 
tial misconduct, the Court did not specifically list crimi- 
nal liability. Jd. at 757. From that omission, Defend- 
ant infers that the Court intended to suggest that crim- 
inal liability would not be available either. Immunity 
Motion at 13. But the Court’s unanimous emphasis 
that it was not immunizing former Presidents from fed- 
eral criminal liability squarely refutes that inference. 
If anything, the omission underscores that civil and 
criminal liability are so fundamentally distinct that they 
cannot be understood as substitutes for one another. 
Accordingly, in the parallel context of cases “which have 
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recognized an immunity from civil suit for state offi- 
cials,” the Supreme Court has explicitly “presumed the 
existence of federal criminal liability as a restraining 
factor on the conduct of state officials.” Gillock, 445 
USS. at 372. 


It is no surprise that the Supreme Court has long rec- 
ognized the special public interest in criminal law be- 
cause of its distinctly communal character; that charac- 
ter is reflected in both the Constitution itself and the le- 
gal tradition from which it arose. Unlike defendants in 
a civil matter, for example, federal criminal defendants 
are constitutionally guaranteed “a speedy and public 
trial” before a jury drawn from their community. U.S. 
Const., amend VI; id., art. III, § 2, cl. 3. And the pre- 
eminent 18th-century legal commentator William Black- 
stone explained the reason for the community’s special 
involvement in criminal cases: Whereas civil injuries 
“are an infringement or privation of the civil rights 
which belong to individuals, considered merely as indi- 
viduals,” crimes “are a breach and violation of the public 
rights and duties due to the whole community, consid- 
ered as a community.” 4 William Blackstone, Com- 
mentaries *5. The fundamentally public interest in a 
criminal prosecution explains why it “may proceed with- 
out the consent of the victim and why it is brought in the 
name of the sovereign rather than the person immedi- 
ately injured by the wrong.” OLC Immunity Memo at 
*22. Put differently, the very name of this case con- 
firms the public’s particular stake in its adjudication: 
it is the United States of America v. Donald J. Trump. 


Congress has also affirmed the special public inter- 
ests in enforcing the criminal law. In the Sentencing 
Reform Act of 1984, it required every federal court to 
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consider certain factors in imposing sentence, and de- 
clared “the need for the sentence imposed”: 


(A) to reflect the seriousness of the offense, to pro- 
mote respect for the law, and to provide just punish- 
ment for the offense; 


(B) to afford adequate deterrence to criminal con- 
duct; 


(C) to protect the public from further crimes of the 
defendant; and 


(D) to provide the defendant with needed educa- 
tional or vocational training, medical care, or other 
correctional treatment in the most effective manner. 


18 U.S.C. § 3553(a)(2); see Pub. L. 98-4738, title II, 
§ 212(a)(2) (1984). The public has an undisputed inter- 
est in promoting respect for the law, deterring crime, 
protecting itself, and rehabilitating offenders. All of 
those interests would be thwarted by granting former 
Presidents absolute criminal immunity. 


The fact that Congress has spoken by criminalizing 
the conduct with which Defendant is charged also high- 
lights the separation of powers principles that counsel 
in favor of the court retaining jurisdiction over this case. 
“When the President takes measures incompatible with 
the expressed or implied will of Congress, his power is 
at its lowest ebb.” Youngstown, 343 U.S. at 637 (Jack- 
son, J., concurring). Congress could have penalized 
the conduct alleged in this case—if it chose to penalize 
it at all—with mere civil liability, perhaps allowing for 
monetary damages should a private plaintiff choose to 
bring suit. Instead, it expressed a far stronger con- 
demnation by subjecting that conduct to the severe con- 
sequences of the criminal law. “Whatever may be the 
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case with respect to civil liability” for former Presidents, 
then, “the judicially fashioned doctrine of official im- 
munity does not reach ‘so far as to immunize criminal 
conduct proscribed by an Act of Congress.’” O’Shea v. 
Littleton, 414 U.S. 488, 503 (1974) (quoting Gravel v. 
United States, 408 U.S. 606, 627 (1972)). Indeed, 
stretching the doctrine so far would also “imped[e] 

the primary constitutional duty of the Judicial 
Branch to do justice in criminal prosecutions,” Nixon, 
418 U.S. at 707, not to mention the current President’s 
duty to enforce the criminal law, see U.S. Const., art. IT, 
§ 8. Holding a former President absolutely immune 
would thus impinge on the functions of all three 
branches with respect to the criminal law: Congress’s 
province to make it, the Executive’s prerogative to en- 
force it, and the Judiciary’s charge to apply it. 


Most importantly, a former President’s exposure to 
federal criminal liability is essential to fulfilling our con- 
stitutional promise of equal justice under the law. “The 
government of the United States has been emphatically 
termed a government of laws, and not of men.” Mar- 
bury v. Madison, 5 U.S. 137, 163 (1803). As the Su- 
preme Court has stated, that principle must govern cit- 
izens and officials alike: 


No officer of the law may set that law at defiance with 
impunity. All the officers of the government, from 
the highest to the lowest, are creatures of the law, 
and are bound to obey it. It is the only supreme 
power in our system of government, and every man 
who by accepting office participates in its functions is 
only the more strongly bound to submit to that su- 
premacy, and to observe the limitations which it im- 
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poses upon the exercise of the authority which it 
gives. 


United States v. Lee, 106 U.S. 196, 220 (1882). 


Perhaps no one understood the compelling public in- 
terest in the rule of law better than our first former 
President, George Washington. His decision to volun- 
tarily leave office after two terms marked an extraordi- 
nary divergence from nearly every world leader who 
had preceded him, ushering in the sacred American tra- 
dition of peacefully transitioning Presidential power—a 
tradition that stood unbroken until January 6, 2021. In 
announcing that decision, however, Washington coun- 
seled that the newfound American independence carried 
with it a responsibility. “The very idea of the power 
and the right of the people to establish government pre- 
supposes the duty of every individual to obey the estab- 
lished government.” Washington’s Farewell Address, 
S. Doc. No. 106-21, at 18 (2d Sess. 2000), available at 
https://perma.cc/E5CZ-7NNP. He issued a sober 
warning: “All obstructions to the execution of the 
laws,” including group arrangements to “counteract” 
the “regular deliberation and action of the constituted 
authorities, are destructive of this fundamental princi- 
ple.” Jd. at 14. In Washington’s view, such obstruc- 
tions would prove “fatal” to the Republic, as “cunning, 
ambitious, and unprincipled men will be enabled to sub- 
vert the power of the people and to usurp for themselves 
the reins of government, destroying afterwards the very 
engines which have lifted them to unjust dominion.” 
Td. 


In this case, Defendant is charged with attempting to 
usurp the reins of government as Washington fore- 
warned: The Government alleges that, with the help of 
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political associates, he “spread lies that there had been 
outcome-determinative fraud in the election and that he 
had actually won,” and “pursued unlawful means of dis- 
counting legitimate votes and subverting the election re- 
sults,” all because he “was determined to remain in 
power.” Indictment 92,4. In asserting absolute ex- 
ecutive immunity, Defendant asks not for an oppor- 
tunity to disprove those allegations, but for a categorical 
exemption from criminal liability because, in his view, 
“the indictment is based solely on President Trump’s of- 
ficial acts.” Immunity Motion at 27-28. That obstruc- 
tion to the execution of the laws would betray the public 
interest. “If one man can be allowed to determine for 
himself what is law, every man can. That means first 
chaos, then tyranny.” United States v. United Mine 
Workers of Am., 330 U.S. 258, 312 (1947) (Frankfurter, 
J., coneurring in the judgment). 


For all these reasons, the constitutional conse- 
quences of federal criminal liability differ sharply from 
those of the civil liability at issue in Fitzgerald. Fed- 
eral criminal liability will not impermissibly chill the de- 
cision-making of a dutiful Chief Executive or subject 
them to endless post-Presidency litigation. It will, how- 
ever, uphold the vital constitutional values that Fitzger- 
ald identified as warranting the exercise of jurisdiction: 
maintaining the separation of powers and vindicating 
“the public interest in an ongoing criminal prosecution.” 
457 U.S. at 753-54. Exempting former Presidents from 
the ordinary operation of the criminal justice system, on 
the other hand, would undermine the foundation of the 
rule of law that our first former President described: 
“Respect for its authority, compliance with its laws, 
[and] acquiescence in its measures”—“duties enjoined 
by the fundamental maxims of true liberty.” Washing- 
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ton’s Farewell Address at 18. Consequently, the con- 
stitutional structure of our government does not require 
absolute federal criminal immunity for former Presi- 
dents. 


C. History 


Nothing in American history justifies the absolute 
immunity Defendant seeks. As discussed above, supra 
Section III.A, there is no evidence that the Founders 
understood the Constitution to grant it, and since that 
time the Supreme Court “has never suggested that the 
policy considerations which compel civil immunity for 
certain governmental officials also place them beyond 
the reach of the criminal law.” Imbler, 424 U.S. at 429. 
Moreover, the notion that former Presidents cannot face 
federal criminal charges for acts they took in office is 
refuted by the “presuppositions of our political history.” 
Fitzgerald, 457 U.S. at 745 (quoting Tenney v. Brandhove, 
341 U.S. 367, 376 (1951)). 


Start with the Executive Branch itself. “In the per- 
formance of assigned constitutional duties each branch 
of the Government must initially interpret the Constitu- 
tion, and the interpretation of its powers by any branch 
is due great respect from the others.” Nixon, 418 U.S. 
at 703. The Executive’s legal representatives—the So- 
licitor General and Office of Legal Counsel—have ex- 
pressly and repeatedly concluded that a former Presi- 
dent may “be subject to criminal process ... after 
he leaves office or is removed therefrom through the im- 
peachment process.” OLC Immunity Memo at *12 
(citing 1973 OLC Memo and 1973 SG Memo). Natu- 
rally, the Special Counsel’s decision to bring this case 
also reflects that judgment, distinguishing the Depart- 
ment of Justice’s position that former Presidents retain 
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civilimmunity. See Brief for the United States as Ami- 
cus Curiae at 3 n.1 (filed Mar. 2, 2023), Blassingame v. 
Trump, Nos. 22-5069, 22-7030, 22-7031 (D.C. Cir.). 
Even on its own, the Executive’s longstanding and un- 
wavering position on this issue weighs against this court 
unilaterally blocking a considered prosecution by con- 
ferring absolute immunity.* 


Historical practice also indicates that a President’s 
actions may later be criminally prosecuted. In the af- 
termath of Watergate, for example, President Ford 
granted former President Nixon “full, free, and absolute 
pardon ..._ for all offenses against the United 
States which he, Richard Nixon, has committed or may 
have committed or taken part in during” while in office. 
Gerald Ford, Presidential Statement at 7-8 (Sept. 8, 
1974), available at https://perma.cc/2GNZ-QQ3D. In 
so doing, President Ford specifically noted the “serious 
allegations” that, without a pardon, would “hang like a 
sword over our former President’s head” until he could 
“obtain a fair trial by jury.” Jd. at 3; see id. at 4-5 (ex- 
pressing concern about Nixon’s rights to a presumption 
of innocence and a speedy trial). And former President 


4 Congress, the other political branch, has not spoken directly to 
this issue. But it has not exempted actions taken during the Presi- 
dency from the criminal law, and “[uJnder the authority of Art. II, 
§ 2,” it “has vested in the Attorney General the power to conduct the 
criminal litigation of the United States Government” and “to appoint 
subordinate officers to assist him,” which he has done “in th[is] par- 
ticular matter[]” by appointing “a Special Prosecutor.” Nixon, 418 
U.S. at 694. The Government also notes the statements of individ- 
ual members of Congress—including some who voted to acquit De- 
fendant during his impeachment trial—anticipating that Defendant 
could later be criminally prosecuted for the conduct at issue. See 
Opp’n to Immunity Motion at 14-15. 
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Nixon formally accepted that “full and absolute pardon 
for any charges which might be brought against me for 
actions taken during the time I was President of the 
United States,” calling the pardon a “compassionate 
act.” Richard Nixon, Statement by Former President 
Richard Nixon at 1 (Sept. 8, 1974), avazlable at https:// 
perma.cc/WV43-6E69. Both Ford’s pardon and 
Nixon’s acceptance arose from the desire to prevent the 
former President’s potential criminal prosecution, and 
both specifically refer to that possibility—without which 
the pardon would have been largely unnecessary. De- 
fendant’s view of his own immunity thus stands at odds 
with that of his predecessors in the Oval Office. 


Granting the immunity Defendant seeks would also 
break with longstanding legal precedent that all govern- 
ment officials—even those immune from civil claims— 
may be held to criminal account. In Fitzgerald, for in- 
stance, the Supreme Court analogized former President 
Nixon’s civil immunity to the similar protections pro- 
vided to judges and prosecutors. 457 U.S. at 745-48. 
Unlike most government officials, who only receive 
“qualified” civil immunity, prosecutors and judges have 
absolute civil immunity due to “the especially sensitive 
duties” of their office and the public interest in their 
“liberty to exercise their functions with independence 
and without fear of consequences.” Id. at 745-46 (quo- 
tation omitted); see, e.g., Imbler, 424 U.S. at 481 (state 
prosecutors possess absolute civil immunity for prose- 
cutions); Stump v. Sparkman, 435 U.S. 349, 359-60 
(1978) (state judges possess absolute civil immunity for 
judicial acts). But notwithstanding their absolute civil 
immunity, prosecutors and judges are “subject to crim- 
inal prosecutions as are other citizens.” Dennis v. 
Sparks, 449 U.S. 24, 31 (1980); see Imbler, 424 U.S. at 
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429. Thus, while in Fitzgerald the “careful analogy to 
the common law absolute immunity of judges and pros- 
ecutors” demonstrated history’s support for the former 
President’s civil immunity, Vance, 140 S. Ct. at 2426, 
here that same history compels the denial of a former 
President’s criminal immunity. 


Against the weight of that history, Defendant argues 
in essence that because no other former Presidents have 
been criminally prosecuted, it would be unconstitutional 
to start now. Immunity Motion at 15-16. But while a 
former President’s prosecution is unprecedented, so too 
are the allegations that a President committed the 
crimes with which Defendant is charged. See infra 
Section VI.B. The Supreme Court has never immun- 
ized Presidents—much less former Presidents—from 
judicial process merely because it was the first time that 
process had been necessary. See, e.g., Vance, 1408S. Ct. 
at 2424-25; Clinton, 520 U.S. at 692; Nixon, 418 U.S. at 
703; Burr, 25 F. Cas. at 32. The court will not do so 
here. 


In any event, Defendant’s reasoning turns the rele- 
vant historical analysis on its head. In Clinton, the 
President likewise argued that the relative dearth of 
cases in which “sitting Presidents ha[d] been defendants 
in civil litigation involving their actions prior to taking 
office” meant that the Constitution afforded him tempo- 
rary immunity for such claims. 520 U.S. at 692; see 
Brief for the Petitioner, 1996 WL 448096, at *17-18, 
Clinton v. Jones, No. 95-1853 (U.S.).. The Court found 
instead that the dearth of similar cases meant that there 
was no “basis of precedent” for the immunity that Pres- 
ident Clinton sought—and in fact showed that there was 
little risk of such litigation impeding the Presidency go- 
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ing forward. Clinton, 520 U.S. at 692, 702. In other 
words, a defendant cannot claim that history supports 
their immunity by pointing to the fact that their immun- 
ity has never been asserted. Here, as in Clinton, that 
absence of precedent negates rather than validates De- 
fendant’s argument that history establishes his immun- 
ity from criminal prosecution. 


* ok ok 


For these reasons, the court cannot conclude that our 
Constitution cloaks former Presidents with absolute im- 
munity for any federal crimes they committed while in 
office. Our nation’s “historic commitment to the rule of 
law” is “nowhere more profoundly manifest than in our 
view that ‘the twofold aim of criminal justice is that guilt 
shall not escape or innocence suffer.’” Nixon, 418 U.S. 
at 708-09 (quoting Berger, 295 U.S. at 88) (formatting 
modified). Nothing in the Constitution’s text or alloca- 
tion of government powers requires exempting former 
Presidents from that solemn process. And neither the 
People who adopted the Constitution nor those who have 
safeguarded it across generations have ever understood 
it to do so. Defendant’s four-year service as Com- 
mander in Chief did not bestow on him the divine right 
of kings to evade the criminal accountability that gov- 
erns his fellow citizens. “No man in this country,” not 
even the former President, “is so high that he is above 
the law.” Lee, 106 U.S. at 220. 


Consistent with its duty to not “decide questions of a 
constitutional nature unless absolutely necessary to a 
decision,” Clinton, 520 U.S. at 690 & n.11 (quoting Bur- 
ton v. United States, 196 U.S. 2838, 295 (1905)), the court 
emphasizes the limits of its holding here. It does not 
decide whether former Presidents retain absolute crim- 
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inal immunity from non-federal prosecutions, or wheth- 
er sitting Presidents are entitled to greater immunity 
than former ones. Similarly, the court expresses no 
opinion on the additional constitutional questions at- 
tendant to Defendant’s assertion that former Presidents 
retain absolute criminal immunity for acts “within the 
outer perimeter of the President’s official” responsibil- 
ity. Immunity Motion at 21 (formatting modified). 
Even if the court were to accept that assertion, it could 
not grant Defendant immunity here without resolving 
several separate and disputed constitutional questions 
of first impression, including: whether the President’s 
duty to “take Care that the Laws be faithfully executed” 
includes within its “outer perimeter” at least five differ- 
ent forms of indicted conduct;’ whether inquiring into 
the President’s purpose for undertaking each form of 
that allegedly criminal conduct is constitutionally per- 
missible in an immunity analysis, and whether any Pres- 
idential conduct “intertwined” with otherwise constitu- 
tionally immune actions also receives criminal immun- 
ity. Seeid. at 21-45. Because it concludes that former 
Presidents do not possess absolute federal criminal im- 
munity for any acts committed while in office, however, 


5 As another court in this district observed in a decision regard- 
ing Defendant’s civil immunity, “[t]his is not an easy issue. It is 
one that implicates fundamental norms of separation of powers and 
calls on the court to assess the limits of a President’s functions. 
And, historical examples to serve as guideposts are few.” Thomp- 
son v. Trump, 590 F. Supp. 3d 46, 74 (D.D.C. 2022); see id. at 81-84 
(performing that constitutional analysis). The D.C. Circuit re- 
cently affirmed that district court’s decision with an extensive anal- 
ysis of just one form of conduct—“speech on matters of public con- 
cern.” Blassingame v. Trump, Nos. 22-5069, 22-7030, 22-7031, 
slip op. at 23-42 (D.C. Cir. Dec. 1, 2028). 
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the court need not reach those additional constitutional 
issues, and it expresses no opinion on them. 


IV. FIRST AMENDMENT 


In his Constitutional Motion, Defendant first argues 
that the Indictment should be dismissed because it crim- 
inalizes his speech and therefore violates the First 
Amendment. But it is well established that the First 
Amendment does not protect speech that is used as an 
instrument of a crime, and consequently the Indictment 
—which charges Defendant with, among other things, 
making statements in furtherance of a crime—does not 
violate Defendant’s First Amendment rights. 


A. The First Amendment and criminal prosecutions 


The First Amendment provides, in relevant part, that 
“Congress shall make no law... _ abridging the 
freedom of speech.” U.S. Const. amend. I. Gener- 
ally, “the First Amendment means that government has 
no power to restrict expression because of its message, 
its ideas, its subject matter, or its content.” United 
States v. Stevens, 559 U.S. 460, 468 (2010) (quoting Ash- 
croft v. Am. Civ. Liberties Union, 535 U.S. 564, 573 
(2002)). In restricting the government’s power to con- 
trol speech, the First Amendment “embodies ‘our pro- 
found national commitment to the free exchange of 
ideas.” Ashcroft, 535 U.S. at 578 (citation omitted). 


The right to freedom of speech is “not absolute,” how- 
ever. Jd. It is fundamental First Amendment juris- 
prudence that prohibiting and punishing speech “inte- 
gral to criminal conduct” does not “raise any Constitu- 
tional problem.” Stevens, 559 U.S. at 468-69 (citation 
omitted); accord Giboney v. Empire Storage & Ice Co., 
336 U.S. 490, 498-502 (1949). “Many long established” 
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criminal laws permissibly “criminalize speech 

that is intended to induce or commence illegal activi- 
ties,” United States v. Williams, 553 U.S. 285, 298 (2008), 
such as fraud, bribery, perjury, extortion, threats, in- 
citement, solicitation, and blackmail, see, e.g., Stevens, 
559 U.S. at 468-69 (fraud); Williams, 553 U.S. at 298 (in- 
citement, solicitation); Citizens United v. Fed. Election 
Comm’n, 558 U.S. 310, 356 (2010) (bribery); Rice v. Pal- 
adin E'nters., Inc., 128 F.3d 233, 244 (4th Cir. 1997) (ex- 
tortion, threats, blackmail, perjury). Prosecutions for 
conspiring, directing, and aiding and abetting do not run 
afoul of the Constitution when those offenses are “car- 
ried out through speech.” Nat'l Org. for Women v. Op- 
eration Rescue, 37 F.3d 646, 655-56 (D.C. Cir. 1994) (di- 
recting and aiding and abetting); see Williams, 553 U.S. 
at 298 (conspiring). 


B. The Indictment does not violate the First Amendment 


The Indictment alleges that Defendant used specific 
statements as instruments of the criminal offenses with 
which he is charged: conspiring to fraudulently ob- 
struct the federal function for collecting, counting, and 
certifying the results of the Presidential election, in vio- 
lation of 18 U.S.C. § 371 (Count I); corruptly obstructing 
and conspiring to obstruct Congress’s certification of 
the election results, in violation of 18 U.S.C. $§ 1512(¢)(2) 
and (k) (Counts II and III); and conspiring to deprive 
citizens of their constitutional right to have their votes 
counted, in violation of 18 U.S.C § 241 (Count IV). See 
Indictment 11 5-130. 


That Defendant’s alleged criminal conduct involved 
speech does not render the Indictment unconstitutional. 
The Indictment notes that “Defendant had a right, like 
every American, to speak publicly about the election and 
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even to claim, falsely, that there had been outcome-de- 
terminative fraud during the election and that he had 
won.” Jd. 13. And it enumerates Defendant’s spe- 
cific statements only to support the allegations that De- 
fendant joined conspiracies and attempted to obstruct 
the election certification, such as the allegations that 
Defendant knowingly made false claims about the elec- 
tion results, 7d. 1{1 11-12, and deceived state officials 
to subvert the election results, 7d. 118-52. See, e.g., id. 
19 12, 19, 22, 31-35, 37, 41, 46, 50, 52 (referencing De- 
fendant’s statements). The Indictment therefore pro- 
perly alleges Defendant’s statements were made in fur- 
therance of a criminal scheme. 


Defendant argues that the Indictment violates the 
First Amendment for three primary reasons: (1) the 
government may not prohibit Defendant’s core political 
speech on matters of public concern, Constitutional Mo- 
tion at 4-11; (2) “First Amendment protection 
extends to statements advocating the government to 
act,” id. at 12-14 (formatting modified); and (3) Defend- 
ant reasonably believed that the 2020 Presidential Elec- 
tion was stolen, id. at 15-17. 


1. Core political speech on matters of public concern 


Defendant first claims that his statements disputing 
the outcome of the 2020 election is “core political speech” 
that addresses a “matter[] of public concern.” Jd. at 
8-10. Even assuming that is true, “core political speech” 
addressing “matters of public concern” is not “immun- 
ized from prosecution” if it is used to further criminal 
activity. United States v. Rahman, 189 F.3d 88, 117 
(2d Cir. 1999); see Stevens, 559 U.S. at 468-69. That is 
the case even though Defendant was the President at 
the time. See Blassingame v. Trump, Nos. 22-5069, 
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22-7030, 22-7031, slip op. at 50 (D.C. Cir. Dec. 1, 2023) 
(Defendant is not entitled to immunity when he “en- 
gages in speech” that “removes him[] from the First 
Amendment’s protections.”). As the D.C. Circuit has 
recognized, “an immunity for all presidential speech on 
matters of public concern. ... is ‘unsupported by 
precedent.’” Jd. at 27 (quoting Clinton, 520 U.S. at 
695). 


In support of his argument, Defendant first invokes 
various Justices’ opinions in United States v. Alvarez, 
567 U.S. 709 (2012). Constitutional Motion at 4-7. 
There was no majority opinion in Alvarez; a majority of 
the Justices agreed only that the Stolen Valor Act, 
which prohibits an individual from falsely representing 
that they have received “any decoration or medal au- 
thorized by Congress for the Armed Forces of the 
United States,” violated the First 


Amendment. 567 U.S. at 716, 729-30 (plurality opin- 
ion) (Kennedy, J., joined by Roberts. C.J., Ginsburg, 
J., and Sotomayor, J.); 7d. at 730 (Breyer, J. concurring 
in the judgment, joined by Kagan, J.). One theme com- 
mon to both the plurality and concurring opinions, how- 
ever, was the concern that the Stolen Valor Act prohib- 
ited only false statements and only because of their fal- 
sity. See id. at 717-22 (plurality opinion); zd. at 732 
(Breyer, J. concurring). Indeed, each opinion reiter- 
ated that laws “implicat[ing] fraud or speech integral to 
criminal conduct” are constitutional. Jd. at 721 (plural- 
ity opinion); accord id. at 734-36 (Breyer, J., concurring 
in the judgment); id. at 747 (Alito, J., dissenting). Be- 
cause it confirmed that speech involved in the commis- 
sion of a crime was not protected by the First Amend- 
ment, Alvarez did not undermine settled precedent al- 
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lowing the prosecution of speech in furtherance of crim- 
inal activity. 


Second, Defendant contends that “attempts to pro- 
hibit or criminalize claims on political disputes” consti- 
tute viewpoint discrimination. Constitutional Motion 
at 9-10. But Defendant is not being prosecuted for his 
“view” on a political dispute; he is being prosecuted for 
acts constituting criminal conspiracy and obstruction of 
the electoral process. Supra Section I. And any po- 
litical motives Defendant may have had in doing so do 
not insulate his conduct from prosecution. F.g., Rah- 
man, 189 F.3d at 116-17 (mixed motives do not insulate 
speech from prosecution); see Gov.’s Omnibus Opp’n to 
Def.’s Motions to Dismiss the Indictment on Statutory 
and Constitutional Grounds, ECF No. 139 at 33 (Opp’n 
to Constitutional Motion) (collecting other Circuit 
cases). The Indictment does not unconstitutionally 
discriminate against Defendant based on viewpoint. 


Third, Defendant argues that even if a higher level of 
scrutiny does not apply to the Indictment, it nonetheless 
is invalid “under any level of scrutiny” because it is “tai- 
lored to violate free-speech rights.” Constitutional 
Motion at11. Here, however, there is no level of scru- 
tiny that applies, because speech in furtherance of crim- 
inal conduct does not receive any First Amendment pro- 
tection. E.g., Stevens, 559 U.S. at 468-69. Moreover, 
Defendant cites no support for his argument that the In- 
dictment is “tailored to violate free-speech rights,” nor 
does he explain how the Indictment is so tailored. See 
Constitutional Motion at 11 (emphasis added). 


Finally, Defendant argues that the Indictment vio- 
lates the First Amendment because “all the charged 
conduct constitutes First Amendment protected speech.” 
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Def.’s Reply in Support of Motion to Dismiss Based on 
Constitutional Grounds, ECF No. 162 at 7-8 (“Constitu- 
tional Reply”) (emphasis in original). He contends that 
to qualify as speech in furtherance of criminal conduct, 
“the speech in question must ‘be integral to’ some crim- 
inal ‘conduct’ that is not itself a form of First Amendment- 
protected speech or expression.” Id. (emphasis added). 
But again, the Indictment does not need to list other 
kinds of criminal conduct in addition to speech to comply 
with the First Amendment; the crimes Defendant is 
charged with violating may be carried out through 
speech alone. See Nat'l Org. for Women, 37 F.3d at 
656; swpra Section IV.A. 


2. Statements advocating government action 


Defendant next claims the First Amendment pro- 
tects “statements advocating the government to act.” 
Constitutional Motion at 12-14 (formatting modified). 
He first contends the Petition Clause of the First 
Amendment provides an absolute right to make state- 
ments encouraging the government to act in a public fo- 
rum, citing McDonald v. Smith, 472 U.S. 479 (1985). 
Constitutional Motion at 12-13. The Petition Clause 
provides that “Congress shall make no law ; 
abridging ... therightofthe people ... to pe- 
tition the Government for a redress of grievances.” 
U.S. Const. amend. I. The Clause protects individuals’ 
ability to “‘communicate their will’ through direct peti- 
tions to the legislature and government officials.” 
McDonald, 472 U.S. at 482 (quoting 1 Annals of Con- 
gress 738 (1789) (James Madison)). In McDonald, 
however, the Supreme Court concluded that the Petition 
Clause did not immunize a person from a libel suit based 
on letters the individual had sent to the President. Id. 
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at 480-81; see also Opp’n to Constitutional Motion at 34. 
The Court explained that the Petition Clause does not 
have “special First Amendment status,” so “there is no 
sound basis for granting greater constitutional protec- 
tion” under the Petition Clause “than other First Amend- 
ment expressions.” McDonald, 472 U.S. at 484-85. 
Defendant’s reliance on the Clause and its interpreta- 
tion in McDonald is therefore unavailing, as the Petition 
Clause does not prohibit prosecuting Defendant’s speech 
any more than the Speech Clause does. The Petition 
Clause does not insulate speech from prosecution merely 
because that speech also petitions the government. 


Defendant also invokes McDonnell v. United States, 
579 U.S. 550 (2016), to argue that allowing this prosecu- 
tion would risk criminalizing statements once thought to 
be false that turned out to be true, such as statements 
made early in the COVID-19 pandemic that masks do 
not stop the transmission of the virus. Constitutional 
Motion at 13-14. Notso. First, McDonnell did not in- 
volve the First Amendment but rather the proper inter- 
pretation of “official act” under the federal bribery stat- 
ute, 18 U.S.C. § 201(b)(2).. McDonell, 579 U.S. at 566; 
see Opp’n to Constitutional Motion at 34n.14. And nei- 
ther the Indictment nor the federal statutes under 
which Defendant is charged involve an “official act.” 
Second, Defendant is not being prosecuted simply for 
making false statements, see supra at 33-34, but rather 
for knowingly making false statements in furtherance of 
a criminal conspiracy and obstructing the electoral pro- 
cess. Consequently, there is no danger of a slippery 
slope in which inadvertent false statements alone are al- 
leged to be the basis for criminal prosecution. 
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In his Reply brief, Defendant also raises over- 
breadth, arguing that under the Government’s interpre- 
tation, the underlying statutes charged in the Indict- 
ment are unconstitutional because they “criminalize a 
wide range of perfectly ordinary acts of public speech 
and petitioning the government.” Constitutional Re- 
ply at 9-10. Assuming Defendant’s overbreadth chal- 
lenge was properly raised for the first time in his Reply 
brief, the statutes are not overbroad under the Govern- 
ment’s view. As an initial matter, Defendant’s actions 
are not entitled to First Amendment protection as “per- 
fectly ordinary acts of public speech and petitioning the 
government.” Supra Section IV.B.1-2; infra Section 
IV.B.3. Moreover, Defendant fails to identify any pro- 
tected acts or speech that the statutes might render im- 
permissible under the Government’s interpretation. 
See, e.g., United States v. Hansen, 599 U.S. 762, 769-70 
(2023) (A litigant must “demonstrate[] that the statute 
‘prohibits a substantial amount of protected speech’ rel- 
ative to its ‘plainly legitimate sweep’” to succeed in over- 
breadth challenge (citation omitted)). 


3. Defendant’s statements on the 2020 Presidential 
Election 


Finally, Defendant claims the First Amendment does 
not permit the government to prosecute him for his rea- 
sonable belief that the 2020 Presidential Election was 
stolen. Constitutional Motion at 15-17. He argues 
that the truth or falsity of his belief is not “easily verifi- 
able” and there is “abundant public evidence providing 
a reasonable basis” for his view. Jd. at 15-16. Hecon- 
tends that he is “entitled to mistrust the word of 
establishment-based government officials and draw 
[his] own inferences from the facts.” Jd. at17. Atthis 
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stage, however, the court must take the allegations in 
the Indictment as true, supra Section II, and the Indict- 
ment alleges that Defendant made statements that he 
knew were false, e.g., Indictment {1 11-12; see also 
Opp’n to Constitutional Motion at 26-27. While De- 
fendant challenges that allegation in his Motion, and 
may do so at trial, his claim that his belief was reasona- 
ble does not implicate the First Amendment. If the 
Government cannot prove beyond a reasonable doubt at 
trial that Defendant knowingly made false statements, 
he will not be convicted; that would not mean the Indict- 
ment violated the First Amendment. 


V. DOUBLE JEOPARDY 


Defendant’s Constitutional Motion next posits that 
the prosecution violates double jeopardy because De- 
fendant was tried—and acquitted—in earlier impeach- 
ment proceedings arising out of the same course of con- 
duct. Constitutional Motion at 18-24. But neither 
traditional double jeopardy principles nor the Impeach- 
ment Judgment Clause provide that a prosecution fol- 
lowing impeachment acquittal violates double jeopardy. 


A. Double Jeopardy Clause 


The Fifth Amendment provides that “[n]o person 
shall ... besubject for the same offense to be twice 
put in jeopardy of life or limb.” U.S. Const. amend. V. 
To “be twice put in jeopardy of life or limb” means to 
face the possibility of “multiple criminal punishments 
for the same offense.” Hudson v. United States, 522 
U.S. 93, 99 (citation omitted) (emphasis in original). A 
purportedly civil penalty only counts in the double jeop- 
ardy context if “the statutory scheme was so punitive in 
either purpose or effect ... as to ‘transform’” it 
into acriminal penalty. Jd. (citation omitted). 
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As long as separate prosecutions charge an individual 
with violating different laws, the prosecutions are con- 
sidered separate “offenses” under the Double Jeopardy 
Clause and the second prosecution passes constitutional 
muster. Denezpiv. United States, 596 U.S. 591, 597-98 
(2022). When the same “act or transaction” violates 
two distinct provisions of the same statute, there are dis- 
tinct offenses only if “each provision requires proof of a 
fact which the other does not.” Blockburger v. United 
States, 284 U.S. 299, 304 (1932). In contexts involving 
different sovereigns—such as the federal government 
and a state government—a person may be tried for vio- 
lating laws that “have identical elements and could not 
be separately prosecuted if enacted by a single sover- 
eign.” Denezpi, 596 U.S. at 597-98. 


The Indictment here does not violate double jeopardy 
principles. First, impeachment threatens only “re- 
moval from Office, and disqualification to hold and enjoy 
any Office of honor, Trust or Profit under the United 
States,” U.S. Const. art. I, § 3, cl. 7, neither of which is 
acriminal penalty. See suwpraat9. Nor does Defend- 
ant argue that they are civil penalties that should be con- 
strued as criminal penalties. See Constitutional Mo- 
tion at 23-24. Second, the impeachment proceedings 
charged Defendant with “Incitement of Insurrection,” 
which is not charged in the Indictment. See Opp’n to 
Constitutional Motion at 60-62 (citing H.R. Res. 24, 
117th Cong. (Jan. 11, 2021)). Although there are few 
decisions interpreting the analogous federal statute that 
prohibits inciting “any ... insurrection against the 
authority of the United States or the laws thereof,” 18 
U.S.C. § 2383, it is well-established that “incitement” 
typically means “advocacy ... directed to inciting 
or producing imminent lawless action” that is “likely to 
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incite or produce such action,” Brandenburg v. Ohio, 395 
U.S. 444, 447 (1969). None of the statutes under which 
Defendant is charged require the Government to prove 
incitement. See 18 U.S.C. § 371; zd. $$ 1512(c)(2), (k); 
id. § 241; accord Indictment {fl 6, 126, 128, 130. The 
impeachment proceedings and this prosecution there- 
fore did not “twice put” Defendant “in jeopardy of life or 
limb” for the “same offense.” 


Defendant also contends his prosecution violates 
double jeopardy principles because the distinct branch- 
es of government are part of one single sovereign. 
Constitutional Motion at 24. But even assuming that is 
true, Defendant does not argue that impeachment car- 
ries a criminal sanction or that the impeachment pro- 
ceedings were based on the same offense as charged in 
the Indictment. See id. at 23-24. Instead, he argues 
that different double jeopardy principles would apply to 
prosecutions following impeachments, referencing only 
the Impeachment Judgment Clause for support. Con- 
stitutional Reply at 18-20. But, as discussed below, the 
Impeachment Judgment Clause provides only that pros- 
ecutions following convictions at impeachment are con- 
stitutionally permissible; it does not create special dou- 
ble jeopardy principles. See U.S. Const. art. I, § 3, el. 
7; infra Section V.B. Consequently, the Indictment 
does not violate the Double Jeopardy Clause. 


B. Impeachment Judgment Clause 


The Impeachment Judgment Clause provides that 
“Judgment in Cases of Impeachment shall not extend 
further than to removal from Office, and disqualification 
to hold and enjoy any Office of honor, Trust or Profit 
under the United States: but the Party convicted shall 
nevertheless be liable and subject to Indictment, Trial, 
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Judgment and Punishment, according to Law.” U.S. 
Const. art. I, § 3, cl. 7. As explained above, the first 
part of the Clause limits the remedies available in im- 
peachment, and the second part provides that even if a 
person is convicted in impeachment proceedings, they 
may still be subject to criminal prosecution. See supra 
at 8-10. As the Office of Legal Counsel noted, the “sec- 
ond part makes clear that the restriction on sanctions in 
the first part was not a prohibition on further punish- 
ments; rather, those punishments would still be availa- 
ble but simply not to the legislature.” OLC Double 
Jeopardy Memo at *10. 


Defendant contends the Impeachment Judgment 
Clause contains a negative implication: if a person is 
not convicted in impeachment proceedings, they may 
not be prosecuted. Constitutional Motion at 18-23; 
Constitutional Reply at 10-11. In statutory interpreta- 
tion, the expressio unius canon, which provides that 
“expressing one item of an associated group or series 
excludes another left unmentioned,” does not apply un- 
less “circumstances support a sensible inference that 
the term left out must have been meant to be excluded.” 
NLRB v. SW General, Inc., 580 U.S. 288, 302 (2017) (ci- 
tations omitted). Because Defendant’s reading is not 
supported by the structure of the Constitution, the his- 
torical context of the impeachment clauses, or prior con- 
stitutional precedents, expressio unius does not apply. 
Accord Thompson v. Trump, 590 F. Supp. 3d 46, 86-87 
(D.D.C. 2022). The Impeachment Judgment Clause 
does not provide that acquittal by the Senate during im- 
peachment proceedings shields a President from crimi- 
nal prosecution after he leaves office. 
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1. Structure 


Structural considerations support reading the Im- 
peachment Judgment Clause as the plain language sug- 
gests. First, as the Government notes, impeachment 
and prosecution serve distinct goals within the separa- 
tion of powers. See Opp’n to Constitutional Motion at 
52-53. Impeachment “is designed to enable Congress 
to protect the nation against officers who have demon- 
strated that they are unfit to carry out important public 
responsibilities,” whereas prosecution is designed to 
“penalize individuals for their criminal misdeeds.” 
OLC Double Jeopardy Memo at “13. Impeachment 
proceedings provide far fewer procedural safeguards 
than do prosecutions, see id., and accordingly, Congress 
may not dispense criminal penalties in impeachment 
proceedings, supra Section V.A. Impeachment is not a 
substitute for prosecution. 


Second, the Senate may acquit in impeachment pro- 
ceedings even when it finds that an official committed 
the acts alleged. For example, the Senate may acquit 
because it believes the acts committed do not amount to 
“high Crimes and Misdemeanors,” U.S. Const. art. II, 
§ 4; because the Senate believes it lacks authority to try 
the official; or for partisan reasons. OLC Double Jeop- 
ardy Memo at “14-15. Indeed, the Framers antici- 
pated that impeachments might spark partisan division. 
See The Federalist No. 65, at 330-31 (Alexander Hamil- 
ton); Letter from Edmund Pendleton to James Madison, 
Oct. 8, 1787, 10 The Documentary History of the Ratifi- 
cation of the Constitution 1773 (1976); 10 The Papers of 
James Madison 223 (Rutland et al. ed., 1977); accord 
OLC Double Jeopardy Memo at *15. Acquittal on im- 
peachment does not establish the defendant’s innocence. 
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Defendant contends that impeachment serves to pro- 
tect officials from political attacks by their enemies, and 
allowing prosecution following impeachment acquittal 
would undermine that protection. Constitutional Re- 
ply at 15-18. But politics are likely to play even larger 
a role in impeachments than in prosecutions, given that 
impeachments are conducted by elected officials politi- 
cally accountable to their constituents, whereas prose- 
cutions are conducted by appointed officials, most of 
whom may not be removed without cause, see Free Kn- 
ter. Fund v. Public Co. Accounting Oversight Bd., 561 
U.S. 477, 492-93 (2010) (explaining for-cause removal). 
And former officials like Defendant, rather than current 
officials, are also less likely to be politically attacked, be- 
cause they no longer hold the power and authority of po- 
litical office. 


2. Historical context 


Defendant claims that his interpretation of the Im- 
peachment Judgment Clause reflects the original public 
meaning of the impeachment clauses. Constitutional 
Motion at 20-21; Constitutional Reply at 12-15. Con- 
siderable historical research undermines that conten- 
tion. See OLC Double Jeopardy Memo at *7-12 (“We 
are unaware of any evidence suggesting that the fram- 
ers and ratifiers of the Constitution chose the phrase 
‘the party convicted’ with a negative implication in 
mind.”); accord Thompson, 590 F. Supp. 3d at 87. Most 
notably, the Founders repeatedly acknowledged that 
impeachment acquittals would not bar subsequent pros- 
ecutions. For example, James Wilson, who partici- 
pated in the Constitutional Convention, observed that 
officials who “may not be convicted on impeachment 

may be tried by their country.” 2 The Documen- 


52a 


tary History of the Ratification of the Constitution 492. 
Edward Pendleton, who was President of the Virginia 
Ratifying Convention, similarly observed that “an Ac- 
quital would not bar,” a “resort to the Courts of Justice,” 
Letter from Edmund Pendleton to James Madison, Oct. 
8, 1787, 10 The Documentary History of the Ratifica- 
tion of the Constitution 1773, a conclusion that James 
Madison called “extremely well founded,” 10 The Papers 
of James Madison 223. Justice Story too described 
that, following impeachment, “a second trial for the 
same offence could be had, either after an acquittal, or a 
conviction in the court of impeachments.” 2 Story’s Com- 
mentaries § 780. 


Founding-era officials similarly acknowledged that 
an acquittal at impeachment proceedings would not bar 
a subsequent prosecution. For example, during the 
first federal impeachment trial, Representative Samuel 
Dana contrasted impeachment proceedings with crimi- 
nal trials, stating that impeachment had “no conne[ct]ion 
with punishment or crime, as, whether a person tried 
under an impeachment be found guilty or acquitted, he 
is still liable to a prosecution at common law.” 9 An- 
nals of Congress 2475 (1798). None of the sources De- 
fendant cites refute that conclusion. See Constitu- 
tional Motion at 20-21. 


3. Prior precedent 


Defendant’s additional arguments invoking past con- 
stitutional precedents are similarly unavailing. He first 
cites Justice Alito’s dissent in Vance. Constitutional 
Motion at 19-20. In Vance, the Supreme Court held 
that a sitting President is not immune from state crimi- 
nal subpoenas, nor does a heightened standard apply to 
such requests. 1408S. Ct. at 2431. In so holding, the 
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majority opinion reiterated that “no citizen, not even the 
President, is categorically above the common duty to 
produce evidence when called upon in a criminal pro- 
ceeding.” Jd. Justice Alito’s dissent, moreover, noted 
that under the Impeachment Judgement Clause, “crim- 
inal prosecution, like removal from the Presidency and 
disqualification from other offices, is a consequence that 
can come about only after the Senate’s judgment, not 
during or prior to the Senate trial.” Jd. at 2444 (Alito, 
J., dissenting); see Constitutional Motion at 19. All 
Justice Alito’s dissent observed is that, temporally, any 
prosecution must follow the judgment on impeachment; 
no official shall be subject to simultaneous impeachment 
proceedings and criminal prosecution. The dissent 
does not support the view that if impeachment proceed- 
ings end in acquittal, subsequent prosecution violates 
double jeopardy. 


Defendant also cites Fitzgerald for the proposition 
that the threat of impeachment alone is the proper rem- 
edy against a President for any “official misfeasance.” 
Constitutional Motion at 22. But as already explained, 
Fitzgerald is meaningfully distinguishable; it addressed 
immunity from civil suit, and all nine Justices took care 
to emphasize that their reasoning did not extend to the 
criminal context. See supra Section III.B.1. 


In sum, neither the Double Jeopardy Clause nor the 
Impeachment Judgment Clause prevent Defendant, 
who while President was acquitted in impeachment pro- 
ceedings for incitement, from being prosecuted after 
leaving office for different offenses. 


VI. DUE PROCESS 


Finally, Defendant contends that the Indictment vio- 
lates the Due Process Clause because he lacked fair no- 
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tice that his conduct was unlawful. Constitutional Mo- 
tion at 25-31. 


A. Due process principles 


The Due Process Clause of the Fifth Amendment 
provides that “[n]o person shall ... be deprived of 
life, liberty, or property, without due process of law.” 
U.S. Const. amend. V. To comply with due process, a 
law must give “fair warning” of the prohibited conduct. 
United States v. Lanier, 520 U.S. 259, 265 (1997) (cita- 
tion omitted). A law fails to give fair warning if the text 
of a statute is so unclear that it requires the Judicial and 
Executive Branches to “define what conduct is sanction- 
able and what is not,” Sessions v. Dimaya, 138 S. Ct. 
1204, 1212 (2018); see Lanier, 520 U.S. at 266 (citation 
omitted), or a judge construes the statute in a manner 
that is “clearly at variance with the statutory language,” 
Bouie v. City of Columbia, 378 U.S. 347, 356 (1964); see 
Rogers v. Tennessee, 532 U.S. 451, 457 (2001); see also 
Lanier, 520 U.S. at 266. 


For instance, in 2015, the Supreme Court concluded 
that the residual clause of the Armed Career Criminal 
Act violated due process because it was so vague—and 
difficult to administer—that defendants lacked notice of 
how it would be applied in any given case. Johnson v. 
United States, 576 U.S. 591, 597 (2015). The Court ex- 
plained that the residual clause required judges to im- 
agine an “ordinary case” involving the crime with which 
the defendant was charged, and compare the defend- 
ant’s actions to that “ordinary case.” Id. at 597, 599. 
It further emphasized that its “repeated attempts and 
repeated failures to craft a principled and objective 
standard out of the residual clause confirm[ed] its hope- 
less indeterminacy,” id. at 598, noting that the clause 
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had caused “numerous splits among the lower federal 
courts,” id. at 601 (citation omitted). 


A statute does not fail to give fair warning just “be- 
cause it ‘does not mean the same thing to all people, all 
the time, everywhere.’” United States v. Bronstein, 
849 F.3d 1101, 1107 (D.C. Cir. 2017) (citation omitted). 
“Since words, by their nature, are imprecise instru- 
ments,” laws “may have gray areas at the margins” with- 
out violating due process. United States v. Barnes, 295 
F.3d 1354, 1366 (D.C. Cir. 2002). Indeed, statutes are 
rarely found unconstitutional because their text fails to 
give fair warning. See, eg., Bronstein, 849 F.3d at 
1107 (statute upheld); Barnes, 259 F.3d at 13866 (same); 
Woodhull Freedom Found. v. United States, 72 F.4th 
1286, 1303-05 (D.C. Cir. 2023) (same); Kincaid v. Gov't 
of D.C., 854 F.3d 721, 728-30 (D.C. Cir. 2017) (same); Ag- 
new v. Gov't of D.C., 920 F.3d 49, 55-61 (D.C. Cir. 2019) 
(same). 


Applying a novel judicial construction of a statute 
may also fail to give fair warning if it “unexpectedly 
broadens” the statute’s reach and applies that expanded 
reach “retroactively.” Bouie, 378 U.S. at 353-57; see 
Rogers, 532 U.S. at 457; Reed v. Goertz, 148 S. Ct. 955, 
960-61 (2023). In Boure, for example, defendants were 
convicted of violating a state law prohibiting “entry 
upon the lands of another ... after notice from the 
other ... prohibiting such entry” after they re- 
mained on premises after being asked to leave, even 
though they did not re-enter the premises. 378 U.S. at 
355. The Supreme Court held that the state supreme 
court’s construction of the statute failed to give the de- 
fendants fair notice because it was “clearly at variance 
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with the statutory language” and had “not the slightest 
support in prior [state] decisions.” Jd. at 356. 


B. The Indictment does not violate due process 


Defendant had fair notice that his conduct might 
be unlawful. None of the criminal laws he is accused of 
violating—18 U.S.C. § 371; zd. § 1512(k); zd. § 1512(¢)(2); 
and id. § 241— require the Executive or Judicial Branch 
to “guess” at the prohibited conduct, Lanier, 520 U.S. at 
266. Nor does finding that the Indictment complies 
with due process require the court to create a novel ju- 
dicial construction of any statute. 


Defendant notes that the “principle of fair notice has 
special force” in the First Amendment Context. Con- 
stitutional Motion at 26-27. While that may be true, 
even “special force” does not place Defendant’s alleged 
conduct “outside the plain language of the charged stat- 
utes” as he alleges. Seeid. at27. First, his argument 
does not contrast the allegations in the Indictment with 
the plain language of the statutes, but instead attempts 
to recast the factual allegations in the Indictment itself 
as no more than routine efforts to challenge an election. 
See id. at 31 (claiming that “post-election challenges” 
like Defendant’s “had been performed in 1800, 1824, 
1876, and 1960 ... without any suggestion [it was] 
criminal”). But again, at this stage, the court must 
take the allegations in the Indictment as true. Supra 
Section II, IV.B.3. The fact that Defendant disputes 
the allegations in the Indictment do not render them un- 
constitutional. Second, the meaning of statutory terms 
“need not be immediately obvious to an average person; 
indeed, ‘even trained lawyers may find it necessary to 
consult legal dictionaries, treatises, and judicial opinions 
before they may say with any certainty what some stat- 
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utes may compel or forbid.’” Agnew, 920 F.3d at 57 (ci- 
tation omitted). And due process does not entitle De- 
fendant to advance warning that his precise conduct is 
unlawful, so long as the law plainly forbids it. See La- 
nier, 520 U.S. at 271; cf United States v. Intl Mins. & 
Chem. Corp., 402 U.S. 558, 563 (1971) (“ignorance of the 
law is no defense”). 


Defendant also claims he lacked fair notice because 
there is a “long history” of government officials “pub- 
licly claiming that election results were tainted by 
fraud” or questioning election results, yet he is “the first 
person to face criminal charges for such core political 
behavior.” Constitutional Motion at 25; see id. at 27- 
30. But there is also a long history of prosecutions for 
interfering with the outcome of elections; that history 
provided Defendant with notice that his conduct could 
be prosecuted. See Opp’n to Constitutional Motion at 
39-40 (citing six examples of 18 U.S.C. § 241 prosecu- 
tions). Indeed, the Supreme Court has addressed 
more than one case in which officials were prosecuted 
for interfering with or discarding election ballots. 
United States v. Mosley, 238 U.S. 383, 385 (1915); 
United States v. Saylor, 322 U.S. 385, 386 (1944). 


In addition, none of the contested elections Defend- 
ant invokes is analogous to this case. See Opp’n to Con- 
stitutional Motion at 40-47 (detailing the history of each 
election). As noted above, Defendant is not being pros- 
ecuted for publicly contesting the results of the election; 
he is being prosecuted for knowingly making false state- 
ments in furtherance of a criminal conspiracy and for 
obstruction of election certification proceedings. And 
in none of these earlier circumstances was there any al- 
legation that any official engaged in criminal conduct to 
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obstruct the electoral process. For instance, following 
the 2004 Presidential election, Representative Stepha- 
nie Tubbs Jones raised an objection to Ohio’s electoral 
votes at the joint session; Senator Boxer signed the ob- 
jection. 151 Cong. Rec. 199 (Jan. 6, 2005). As Repre- 
sentative Jones explained in a separate session, that ob- 
jection was to allow “a necessary, timely, and appropri- 
ate opportunity to review andremedy ..._ the right 
to vote.” Jd. Ohio’s electoral votes were then counted 
for President Bush. Defendant points to no allegation 
that Representative Jones’ objection was in furtherance 
of a criminal conspiracy or designed to obstruct the elec- 
toral process. 


Moreover, even if there were an analogous circum- 
stance in which an official had escaped prosecution, the 
mere absence of prior prosecution in a similar circum- 
stance would not necessarily mean that Defendant’s 
conduct was lawful or that his prosecution lacks due pro- 
cess. The “exclusive authority and absolute discretion 
to decide whether to prosecute a case”—within bounds, 
supra at 19-20—is a cornerstone of the Executive Branch. 
Nixon, 418 U.S. at 693 (citation omitted). 


Finally, Defendant argues that, for the Indictment to 
comply with due process, the prosecution bears the bur- 
den to “provide examples where similar conduct was 
found criminal.” Constitutional Reply at 21. Under 
that theory, novel criminal acts would never be prose- 
cuted. The Constitution does not so constrain the Ex- 
ecutive Branch. 


VII. CONCLUSION 


For the foregoing reasons, the court will DENY De- 
fendant’s Motion to Dismiss Indictment Based on Pres- 
idential Immunity, ECF No. 74, and Motion to Dismiss 
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the Indictment Based on Constitutional Grounds, ECF 
No. 118. A corresponding Order will accompany this 
Memorandum Opinion. 


Date: Dec. 1, 2023 
/s/ TANYA S. CHUTKAN 


TANYA S. CHUTKAN 
United States District Judge 
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APPENDIX B 


1. U.S. Const. Amend. V provides: 


No person shall be held to answer for a capital, or oth- 
erwise infamous crime, unless on a presentment or in- 
dictment of a Grand Jury, except in cases arising in the 
land or naval forces, or in the Militia, when in actual ser- 
vice in time of War or public danger; nor shall any per- 
son be subject for the same offence to be twice put in 
jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be de- 
prived of life, liberty, or property, without due process 
of law; nor shall private property be taken for public use, 
without just compensation. 


2. U.S. Const. Art. I, § 38, Cl. 7 provides: 


Judgment in Cases of Impeachment shall not extend 
further than to removal from Office, and disqualification 
to hold and enjoy any Office of honor, Trust or Profit 
under the United States: but the Party convicted shall 
nevertheless be liable and subject to Indictment, Trial, 
Judgment and Punishment, according to Law. 


3. U.S. Const. Art. II, § 1, Cl. 1 provides: 


The executive Power shall be vested in a President of 
the United States of America. He shall hold his Office 
during the Term of four Years, and, together with the 
Vice President, chosen for the same Term, be elected, as 
follows. 


